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Dr. Orly Taitz, ESQ

29839 Santa Margarita, ste 100
Rancho Santa Margarita, Ca 92688
949-683-5411, fax 949-766-7603
orly.taitz@gmail.com

PRO SE PLAINTIFF IN MS

IN THE US DISTRICT COURT
SOUTHERN DISTRICT OF MISSISSIPPI

Dr. Orly Taitz, ESQ et al ) CASE 12-CV-280
v ) HON. HENRY WINGATE
Democratic Party of Mississippi et al ) PRESIDING

MOTION FOR LEAVE OF COURT TO FILE ADDITIONAL NEW FACTS

AND OPINIONS
SUMMARY OF THE MOTION

Plaintiff Orly Taitz, hereinafter Taitz is seeking a leave of court to allow her to
provide additional evidence and rulings supporting her opposition to defendants

motions to dismiss
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The evidence to be submitted:

1. Memorandum opinion of the Chief Justice of Alabama Supreme Court,
Justice Roy Moore, finding that the Secretary of State has a duty to assure
legitimacy of election and compliance of the candidate with the Natural
Born Citizen Clause, Article 2, Section 1, Cl 5 of the US Constitution, as
well as finding that this is an issue that is capable of repetition, but evading
judicial review, even if Barack Obama no longer runs for office.

2. Transcript of the Oral Argument in the 9™ Circuit Court of Appeals in
Lindsey v Bowen 13-15085

3. Further evidence of RICO conspiracy to cause financial damage to Taitz by
fraud- a printout of a website, “Orly Taitz for AG” PAC which is collecting
campaign contributions supposedly to assist Orly Taitz campaign for AG,
while in reality the owners and operators of this web site have no connection

to Orly Taitz and any money collected do not benefit her campaign.

MOTION FOR LEAVE OF COURT TO FILE ADDITIONAL NEW FACTS

AND OPINIONS
ARGUMENT

The court has an inherent power to allow submission of additional evidence and
new opinions which are relevant to the motions at hand and aid the trier of the fact
to reach a decision. Evidence and opinions at hand were not available at the time of
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prior submissions and briefing. Precedents favor granting such motion if the
evidence is new, relevant, non-cumulative and useful. S.N. and S.N., on behalf of K.N.,
a minor, Plaintiffs, v.BOARD OF EDUCATION OF THE TOWNSHIP OF OLD
BRIDGE, Defendant. No. Civ.A. 04CV517DMC.June 28, 2005. 2005 WL
1522157 Only the Westlaw citation is currently available.United States District

Court,D. New Jersey. “The decision whether to admit or exclude additional evidence in an
IDEA judicial review proceeding falls within the discretion of the district court. Susan N. v.
Wilson School District, 70 F.3d 751, 760 (3d Cir.1995). However, in utilizing this discretion the
court must evaluate the proffered evidence before it may make a determination to exclude it. Id.
at 759. Although “a district court appropriately may exclude additional evidence,” the court must
be careful to “exercise particularized discretion in its ruling so that it will consider evidence
relevant, non-cumulative and useful in determining whether Congress' goal has been reached for
the child involved.” Id. at 760.When it does choose to admit additional evidence, the court also
has discretion to determine how much deference to accord the administrative proceedings, and it
is “free to accept or reject the agency findings depending on whether those findings are
supported by the new, expanded record and whether they are consistent with the requirements of
the [IDEA].” Qberti v. Board of Educ. of the Borough of Clementon School District, 995 F.2d
1204, 1220 (3d Cir.1993). “In contrast, where the District Court does not hear additional
evidence it must find support for any factual conclusions contrary to the ALJ's in the record
before it.” S.H., 336 F.3d at 270.

Plaintiff Orly Taitz, hereinafter Taitz, is seeking a leave of court to allow her to
provide additional evidence and rulings supporting her opposition to defendants’

motions to dismiss

1. Memorandum dissenting opinion of the Chief Justice of Alabama Supreme
Court, Justice Roy Moore in Mclnnish v Chapman 1120465 Supreme Court
of AL(Exhibit 3) finding that the Secretary of State has a duty to assure
legitimacy of the election and compliance of the candidate with the Natural
Born Citizen Clause, Article 2, Section 1, Cl 5 of the US Constitution, as

well as finding that this is an issue that is capable of repetition, but evading
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judicial review, even if Barack Obama no longer runs for office. While the
Supreme Court of AL ruled in favor of the defense, that decision was more
related to the deficiencies of the specific complaint filed by the plaintiffs
MclInnish and Good. Opinion of the Chief Judge Moore is relevant to the
case at hand, as Moore finds that the Secretary of State has a right and a duty
to abide by his/her oath of office, assure lawful elections, which includes
compliance with Natural Born Citizen clause. Further, he finds that the
Declaratory relief is warranted, as upon determination that the candidate is
not eligible, the plaintiff can forward this determination/adjudication to their
Congressional representatives with the petition for impeachment and
removal from office, which is exactly the position of the plaintiffs in the
case at hand. What’s more, Justice Moore finds that regardless whether
Obama chooses to run again for any office, this is an issue that is “capable of
repetition, yet evading review” as far as the Secretary of State is concerned,
as the Secretary of State might continue pacing ineligible candidates on the
ballot in future.

. Transcript of the Oral Argument in the 9™ Circuit Court of Appeals in
Lindsey v Bowen 13-15085. In this case the US District Court already ruled
that the Secretary of State has a right to remove ineligible candidates from

the ballot and the US District court has jurisdiction to adjudicate this matter.
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On appeal the plaintiff, Candidate for President from Peace and Freedom
Party, Peta Lindsey, argued the same as the defense in this case, that this is
not a justiciable question and the Secretary of State has no  jurisdiction to
remove a candidate from the ballot. There is no decision by the 9® Circuit
yet, however attached transcript shows that the Chief Judge of the 9" Circuit
and associate judges believe that the right to remove an ineligible candidate
from the ballot or not to confirm him is not exclusive to Congress, that the
Secretary of State has a right to remove an ineligible candidate and the court
has a right to adjudicate this decision.

03:36 JUDGE KOZINSKI: I think its you can determine that it's a person. Like

somebody ran a dog for President, she would have a, she would have a-- 1 mean

let's say, some party, not the Peace and Freedom party, but some party

nominated a dog for President. I take it the Secretary of State would have

authority to keep that off the ballot, right? (Exhibit 2)

3. Further evidence of RICO conspiracy to cause financial damage to Taitz by
fraud- a printout of a website, “Orly Taitz for AG PAC” (Exhibit 1) which is
collecting campaign contributions supposedly to assist Orly Taitz campaign

for AG, while in reality the owners and operators of this web site have no

connection to Orly Taitz and any money collected do not benefit her
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campaign. Taitz, also, provides copies of comments made by her supporters
and donors, reflecting that aside from a bogus Super PAC, someone created
a bogus foundation with a name slightly different from the name of Taitz
foundation and is collecting money, whereby depriving Taitz of donations
and contributions by virtue of fraud. This is an additional evidence of RICO
aimed at committing fraud and causing Taitz financial damage through a
conspiracy to commit fraud, which necessitates further discovery and
supports the position by the plaintiffs that the defendant’s Motion for

Summary Judgment should be denied.

: %

Plaintiff Dr. Orly Taitz, ESQ

Respectfully,

03.26.2014
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1, Lila Dubert, attest that all the parties in the case were served with attached
pleaKgs by the ﬁchlass mail on 03.26.2014
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Orly Taitz Super PAC
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Orly Taitz for California Attorney General! e
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l-k‘storywasnmdeFebnmym.2014,mncrusadhgciilﬁgllsattaneyanddemistOﬂyTaitziMM « lLegal
California Attorney General. For the very Istest news, visit owr biog « Donate

«+ Endorsements
A personal note rom Oy Taitz

Today was a long day which started at 3:30 am 1 was working on ane of Obamas cases tilf 8am, 40
minutes of hiking and off to work to my dental office. | worked there till 3 pm and drove to the registrars
office. | had to wait in line thera and then it took & while for Orange County Registrar to get & total of
nomination signatures from ditierent counties and verification from the Secretary of State.

By 5:30 pm { was driving home after a 15 hour work day. 1 decided to stop by the store and get same
groceries. As | was standing in line, someone tapped me on the shouider and asked: Are you Orly?

Yes- | raspontied
He proceedsd telling me how much he supports the work | am doing and asked: Please do not give up,

please keep gaing, this man, Obama, destroys this nation, destroys our military, our national security,
economy, we aie drowning in debt. :
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Thelma Nerton Suby ton 2014/02/25 at 4:08 pm

0 approved
Congratulations on your run and we are all wishing you great success!

ladvbnorton@yahoo.com
193.202 110.189 As soon as I can, I will donate through your Super PAC.

Approve Reply Quick Edit Edit Historv Spam Trash Check SES Check HoneyPot Report to SFS
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Marie Anderson fed on 2014703716 at 8:32 am,

0 roved
approve Dr. Taitz,

MAndersoni 1258@vaheo.com
1 think I was fooled into this scam when I sent an e-mail to the wrong address. I received a re,

74.129.49.225

stated as follows:

“Dear Marie,

1 appreciate your support but wanted to let you know not to send any donations through PayP
Pay Pal account. Therefore, please make out a check payable to Protect Our Freedoms Found
Niguel, CA 92677.

Kind regards,

Orly Taitz, Attorney at Law”

I obviously put a stop payment to the check. Thanks for letting us know.
Marie

5 Cheek HopewPe
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Sud
Dr. Taitz,
{ think I was fooled into this scam when I sent an e-mail to the wrong address. I received a reply which was supposedly from you

“Dear Marie,
1 appreciate your support but wanted to let you know not to send any donations through PayPal because someone has tampered w
make out a check payable to Protect Our Freedoms Foundation and mail it to P.O. Box 1173, Laguna Niguel, CA 92677.

Kind regards,

Orly Taitz, Attorney at Law™

1 obviously put a stop payment to the check. Thanks for letting us know.
Marie

Unapprove oy Toare oot e .. Spam Trash
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US Court of Appeals for the 9th Circuit

Transcription of Court Recording 13-15085.wma
Recording from hitp:/Awww.ca8.uscourts.gov/media/

Case Name: Peta Lindsay, et al v. Debra Bowen
Case Number: 13-15085

Case Panel: JUDGES KOZINSKI, O'SCANNLAIN, MURGUIA
Hearing Location: San Francisco, CA

Attorney for Appellants: ROBERT EDWARD BARNES

Attorney for Appellee: ALEXANDRA ROBERT GORDON

-—— START OF RECORDING =---

00:00 ATTORNEY BARNES: Good morning. May it please the court, I'm
Attorney Robert Barnes. I represent the Appellants, Peta Lindsay, the
Peace and Freedom Party, and Richard Becker. 1In 2012, Peta Lindsay and
the Peace and Freedom Party, and Richard Becker wanted to submit her
name to be nominated as a potential nominee of the Peace and Freedom

Party for the Presidency of the United States.

00:22 JUDGE KOZINSKI: But she's clearly ineligible for that office,

00:25 ATTORNEY BARNES: That would be a decision for Congress to make
and that is our assertion here. Because what happened here is, in fact
the procedural history is such, that she submitted it, the Election

Code 60-41 provides that the Secretary ghall place a candidate on the

ballot if they're generally recognized as a candidate. It was

unquestioned that she was generally recognized as a candidate. The

Page 1
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Secretary then took the position, initially just denied it, did not
know on February 6, after court proceedings began the Secretary said
that the reason was because of "age". But the only document they could
cite was something that was one week after the Secretary had actually
made her decision. But independent of that, the key gquestion here, is

whether the Secretary of State has the authority to interpret--

01:10 JUDGE KOZINSKI: Who disputes that she is under age? Underage
in terms of the Constitutional standard. She is or was at that time

less than 35, right?

01:23 ATTORNEY BARNES: Yes, your Honor, that is correct.

01:24 JUDGE KOZINSKI: OK, so you said something at the beginning that

sounded like you were disputing - but you are not disputing that?

01:30 ATTORNEY BARNES: I'm not disputing that fact, your Honor, no.
What we are disputing is the Secretary's authority to be the person to
adjudicate, interpret, and enforce the qualifications provisions of the

US Constitution.

01:39 JUDGE KOZINSKI: You mentioned something about the role of

Congress in your response.

01:43 ATTORNEY BARNES: Yes, your Honor. The Constitution carefully
creates a system whereby any dispute about the qualification of a
person to hold the office of the Presidency is determined by the 12th
Amendment, the 20th Amendment, and--

01:55 JUDGE KOZINSKI: Where does it say it's exclusive?

Page 2
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01:59 ATTORNEY BARNES: The interpretation of it being exclusive is
that Congress is the one that it had been delegated to. The question
of whether another state official can act in that capacity is
definitely a novel question. WNow in the context of adding
qualifications, this court determined in Schaeffer v Townsend that the
California State Legislature cannot add qualifications to what was
explicitly delegated to Congress. In the term limits case it was
determined that no additional qualifications could be added and that

the Elections Clause gave Congress the preemptive right to--

02:28 JUDGE KOZINSKI: But this is not an addition, this is a

qualification that is in the Constitution itself.

02:34 ATTORNEY BARNES: It is, your Honor. But for example, could the
State of Arizona, which passed legislation, or attempted to pass
legislation, that said a candidate had to have certain forms of
documentary proof in order to meet the qualifications provision; would

that statute be Constitutional? In fact--

02:49 JUDGE KOZINSKI: That's a hypothetical question we don't need to
deal with, because in this case, if you are saying "Look, there is no
proof she is less than 35, and we're disputing California's requirement
that prove up that she is less than 35“,.then we would have that
question. But we don't, because you've already said you don't dispute
she's less than 35. So how the Secretary came to that knowledge, or
what procedure she used, or whether she could use any procedures, is

not before us. It's not something we need to decide right now.

03:25 ATTORNEY BARNES: The key question is whether she has this

Page 3
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authority in general. For example, in the incidents in both the
Robinson case, in Robinson v Bowen, in the Northern District of

California, and in the California Appeals Court case, in Keyes--

03:36 JUDGE KOZINSKI: I think its you can determine that it's a
person. Like somebody ran a dog for President, she would have a, she
would have a-- I mean let's say, some party, not the Peace and Freedom
party, but some party nominated a dog for President. I take it the
Secretary of State would have authority to keep that off the ballot,

right?

04:00 ATTORNEY BARNES: I believe that too would be submitted to
Congress. And the reason for that is this. Let's take the logical
conclusion the other way. In the McCain case, it was undisputed that
Senator McCain was not born inside the United States. One
interpretation of the Natural Born provision of the clause of the
Constitution was that was required. Under the Secretary's
interpretation, a future Secretary of State could have excluded Senator
McCain from the ballot on her interpretation and application of that
provision. For example, in the various "birther" laws that are being
passed, and still being considered by states across the country, they
were going to require certain forms of documentation that it was
undisputed that Senator Obama and then President Obama would not have
been able to meet. Under this interpretation of what the District
Court allowed, a State official anywhere in the country could have
excluded Mr Obama from the ballot on the grounds that the
interpretation of the Natural Born clause provision he didn't suffice
to meet the documentary proof, There's also another provision the

President-~

Page 4
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04:50 JUDGE KOZINSKI: But again, that's a question we would have if
there were a dispute now as to whether or not she meets the
Constitutional standard. But in this case she doesn't dispute it. If
she said "Look, 35 doesn't mean 35. Thirty-five means 34 or 32", for
whatever reason then,-- But she doesn't dispute it. She admits she

doesn't meet the Constitutional standard.

05:19 ATTORNEY BARNES: She doesn't meet the standard to hold the
office of Presidency. I believe she does meet the standard to be
President-elect. The Twentieth Amendment provides for a provision

where it says "If a President-elect"--

05:28 JUDGE KOZINSKI: But that's different, right? That's different
from the McCain situation, right? Because of a "birther"-- 0f the
examples you gave, those are all disputes about whether somebody meets
the Constitutional standard. But in this case, you've sort of given
that up. You've said "We admit that she does not have the requirements
under the Constitution to be President.™ So all these mechanics about

what the State can do to figure that question out are not before us.

06:00 ATTORNEY BARNES: No. But what is before us is whether the

Secretary of State has the authority to make that determination.

06:04 JUDGE MURGUIA: Well let me ask you. Are both the analyses
conducted in the District Court and the State's brief rely on case law,
discussing codified election regulations or laws? I'm just curious,
does the analysis change because Ms Bowen was not acting pursuant to
certain election law but under her discretion? Do we have to use the
same test? I think the cases Amberson and Burdick; that those cases

set out some tests. Do we use those tests?

Page 5
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06:38 ATTORNEY BARNES: Your Honor, here I would say the Secretary of
State has a higher burden, because the California State Legislature has
never authorized this for her. They've never said that unless a
candidate is age 35, they are not allowed to be a candidate for
Presidency in Califormia. No such law has actually been passed by the
State of California. The Secretary of State's interpretation is that
because she took an oath to the US Constitution she can interpret it,
adjudicate it, and enforce it wherever she wants. Today we face these
particular facts, but tomorrow we may face an entirely different set of

facts.

07:04 JUDGE MURGUIA: What's the harm? Is there any harm for your
client, the Peace and Freedom party, when it has to place on the ballot

a candidate who is 35 and older, versus someone who is 27 years of age?

07:20 ATTORNEY BARNES: Yes, your Honor. Because they are not being
allowed the opportunity to have that issue or question, if she were to
be elected, submitted to Congress, and be submitted. And the Twentieth
Amendment anticipates that someone can be a candidate for Presidency,
be qualified to be a candidate for Presidency, and not be qualified to
yet hold the office. Hence, the Twentieth Amendment says that someone
who has not qualified, but may at some future point qualify. That
clearly applies to someone that wouldn't f£it the Natural Born citizen
provision. It likely wouldn't be the Fourteen Year Resident provision.
Which, by the way, that would be another provision that election
officials across the states could start to interpret, different states
in the country, That provision could have excluded Eisenhower, and
other people from the Presidential Ballot, if we are going to allow

state officials to now interpret, adjudicate and enforce Constitutional

Page 6
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qualification provisions for the Presidency. So here, because she
wasn't- What happens when a young candidate- For example in the past
California has allowed underage candidates on the ballot, or people who
didn't qualify for office on the ballot. For example, in State
legislative race cases, including at Leland, 127 P 643; McGee, 226 P
2nd 1; Fuller, 138 California Reporter 3d 396; a person was clearly not
a resident and didn't meet the residency qualifications to be, to run
for California legislative office. It was challenged. The Court said
neither the Secretary of State, nor the County official, nor the
Courts, could determine whether or not that person was qualified.
Qualifications of an elected official are best left to the elected
body, for a lot of very good and sound reasons. It may be easy to say
that this age one is simple, so let's open up Pandora's box just a
little bit and see how it goes. But once it gets opened, all those
other qualifications are going to come into question and state

officials are going to start--

09:01 JUDGE O'SCANNLAIN: What about segregating the obvious
disqualifications from those that are marginal, such as you have
suggested, the "birther" issue and so forth? Where it's clear that age

is expressed in the Constitution, What's the problem?

09:18 ATTORNEY BARNES: I think the problem is that it should always

be- Like the residency issue. Here there are several residency--

09:24 JUDGE O'SCANNLAIN: Well I can see. Residency, room for
discussion. But when it's age, and this person was at that time 8

years below eligibility?

09:37 ATTORNEY BARNES: Two different reasons, your Honor. I think

Page 7
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that the Twentieth Amendment provides for an underage person to be
elected, and not hold office. It allows the Vice-President instead, or
the Congress, to make a determination until they're qualified. It's

almost the only reasonable--

09:48 JUDGE O'SCANNLAIN: But she's not running for Vice-President.

09:50 ATTORNEY BARNES: ©No she isn't. But you usually have a ticket
and the Vice-President would be elected. So they anticipated this
possibility and they left it to the public and to Congress to make a
decision. And that's the best place to do it. Once we open the door
and say executive officials can start to interpret the Constitution and

apply it. Even if it may seem simple--

10:07 JUDGE KOZINSKI: Well, it's one thing to say they may have
anticipated the problem of this arising. It's another thing to say
that they are the only ones who have authority to deal with it. 1It's
not clear to me why, well-- If a state were to nominate somebody who's
underage and they were to get elected, then Congress is who should deal
with it. But what precludes, what makes exclusive remedy? Why can't
state officials anticipate along the way, and say "Look, we don't want
to create these kinds of problems. We don't want to have a candidate

from our state who gets disqualified, we know will get disqualified."

10:44 ATTORNEY BARNES: What the District Court in the Northern
District of California in the Robinson case, William Alsop determined
was that it was the kind of question that should always be submitted to
an elected body. At a minimum that elected body should have the first
choice. And given the Twelfth and Twentieth Amendments role in Federal

elections, it's too risky to give a state official any role in that

Page 8
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process. The California Court of Appeals in Keyes v Bowen went
further. Where they said "It would be a truly absurd result if every
state election official could determine the qualifications of the
criteria and whether they meet the eligibility criteria of the
Pregidency." 1 would note that the Secretary of State actually urged
that position before the California Court of Appeals in 2010, when it
served its interests to do so. Here there would be a second question,
independent of that first one, about whether or not the Secretary of
State should be afforded this power, or is Constitutionally, or is
under California legislation. Here, the only person the Secretary of
State has ever asserted this authority concerning, has been two
candidates of the Peace and Freedom party, Eldridge Cleaver in 1968,
and this candidate in 2012. Both of them were African-American
candidates for small parties. She has never asserted this power or
this authority in any other context. We asserted that that raised an
equal protection question at least worthy of doing discovery. As to

what the Secretary of State's actual motivation--

11:59 JUDGE KOZINSKI: Just a second, it would have been March Fong Yu

probably who would have heen Secretary of State then.

12:06 ATTORNEY BARNES: In 2010. In 1968 it was a different Secretary

of State, your Honor.

12:11 JUDGE XOZINSKI: Probably March Fong Yu, right? Secretary of

State forever. OK, thank you. You‘'re out of time.

12:23 ATTORNEY BARNES: I'd reserve my last two minutes if I can for-

12:24 JUDGE KOZINSKI: You have minus two minutes.

Page 9



Case 3:12-cv-00280-HTW-LRA Document 105-2 Filed 03/27/14 Page 11 of 19

12:25 ATTORNEY BARNES: My apologies. Thank you, your Honor.

12:31 JUDGE KOZINSKI: We'll hear from the Secretary.

12:32 ATTORNEY GORDON: May it please the Court, Alexandra Robert
Gordon, from the office of California Attorney General for Appellee
California Secretary of State Debra Bowen. So just to remind the court
of the procedural posture of this case, this is an appeal from a
dismissal of Plaintiff's complaint with prejudice. So there are really
only two questions before the Court. Did Plaintiffs meet their
pleading burden? Does the complaint state claims for relief under the
First and Fourteenth Amendments, the Equal Protection clause, or the
Twentieth Amendment? And two, could Plaintiffs state claims under
these provisions as a matter of law? And since the answer to both of
these questions is "no", the District Court should be affirmed. Just
to sort of touch briefly on some of the things Counsel has said, as the
Court has noted, it is undisputed that at the time that she was running
in 2010, Ms Lindsay was 27 years old, and a person under the US
Congtitution has to be 35 to be President of the United States.
Although Plaintiffs maintain that the Secretary does not have the
authority to exclude Ms Lindsay from the ballot, that's wrong as a

matter of law--

13:50 JUDGE O'SCANNLAIN: As a matter of State or Federal law?

13:52 ATTORNEY GORDON: Actually, as a matter of both, Your Honor.
The Supreme Court has made it clear, in cases such as Storer vs Brown
for example, that state elections officials, and the Secretary of State

is the chief elections official of the State of California, and under
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the Government Code she has the power to make sure that all of the
State election laws, as well as the Federal election laws, are
enforced. States maintain a lot of discretion over elections generally
in the US Constitution, and over the ballot, and the Supreme Court has
made it clear that a state official certainly can protect the integrity
of the electoral process by not clogging the ballot with frivolous

candidacies.

14:33 JUDGE O'SCANNLAIN: Suppose you had a Secretary of State that
was part of the "birther" movement, and declined to let Barack Obama on

the ballot. What then?

14:43 ATTORNEY GORDON: Well, Your Honor, that's a different question.

14:45 JUDGE O'SCANNLAIN: Why?

14:46 ATTORNEY GORDON: Why is it a different gquestion? Because I
think we can all agree that whether or not President Obama is a US
Citizen is very much in dispute. There's no dispute here that Ms
Lindsay is 27 years old. And so what the courts have said in the cases
that Plaintiffs have cited, Keyes and Robinson, is that the Secretary
of State has, one, that the Secretary of State has no ministerial duty
to investigate the qualifications. So in all these case where they're
alleging that President Obama, or Senator McCain is not a US citizen,
and she should, the Secretary of State, should get verification. Or
he's using a forged birth certificate. The Secretary of State has no
ministerial duty to investigate. And it is in fact committed to
Congress to resolve disputes about a candidate's qualifications.
However it's a stretch to say that the Constitution gives to Congress

the sole ability to resolve disputes about qualifications and then say
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that, for example, if a party wanted to run a dog on the ballot that
that would go to Congress. That a state election official couldn't say
"My goodness, that this is not a human, or that this party would like

to put an inanimate object on the ballot."

15:57 JUDGE O'SCANNLAIN: Well, opposing Counsel suggests that she
might qualify as President-elect. What's your response to his

argument?

16:05 ATTORNEY GORDON: My response to that argument is that I suppose
she could qualify as President-elect until such time I guess as someone
made an objection, found out she wasn't qualified, and then she's not
qualified to be President. So I'm not sure that that sort of changes
the legal analysis about whether or not a state official can keep

someone who's manifestly and admittedly unqualified off the ballot.

16:29 JUDGE MURGUIA: So it doesn't matter that the California Code,
Elections Code, states very clearly that the Secretary of State ghall
place the name of a candidate upon the Peace and Freedom Party
Presidential preferential ballot, and so on. You're saying that
despite that language or any other codified law, statute, or anything
like that, the Secretary of State's discretion is enough. What's the

authority? Just the discretion is enough?

17:05 ATTORNEY GORDON: Right, so the authority is-- First of all, in
Keyes vs Bowen, a case that Plaintiffs have cited today, and we have
c¢ited in our brief, the Court made clear that under the provision--
It's actually the Democrat-- Its the Democratic primary provision, but
it's identical to the Peace and Freedom, that the Secretary actually

does maintain some discretion to exclude people from primary ballots,
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but not from the General Election ballot. And although it's not really
explained why that's the case, and this is beyond the scope of the
briefing, I will answer it. Under the>California Supreme Court's
interpretation of "ghall", "shall" is not always mandatory. "Shall" is
construed by looking at the statutory scheme as a whole. And where the
statutory scheme calls for an exercise of discretion, which it does
here, for example even to determine whether a candidate is generally
recognized calls for an exercise of discretion. "Shall" is not
construed to be as mandatory, and still allows for an exercise of
discretion by an official. And I'm happy to cite some cases if you

would like them.

18:14 JUDGE MURGUIA: The Secretary of State sounds like has been
confronted with similar types of issues. I guess the residency

requirement, are those similar to the age requirement?

18:25 ATTORNEY GORDON: No, they're not your Honor. Because what
happens in cases about residency requirements, or asking for additional
proof of citizenship for example in Arizona, what's being litigated is
the burden that those laws place. The Constitutionality of those laws.
Here the US Constitution says you have to be 35 years old to be
President of the United States. That's the law. We're not revisiting
that. The Secretary of State has not added a qualification to what one
has to be to exercise a right to vote or be President. She's merely

reading the US Constitution and enforcing it.

19:02 JUDGE KOZINSKI: Does the record show how does the Secretary of

State know how o0ld Ms Lindsay is?

19:13 ATTORNEY GORDON: 1It's not alleged in the complaint, but the way
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the Secretary of State knows is that in doing the investigation to find
whether or not Ms Lindsay is generally recognized, which means things
like, does she have a campaign office in California, is she on the
ballot of any other state, does she qualify for Federal Matching Funds?
It became clear that Ms Lindsay was 27 years old. The Secretary of
State is required to publish a preliminary list, which she did on
February 6, 2012. It did not have Ms Lindsay's name in it. Ms
Lindsay's counsel wrote a letter to the Secretary of State, demanding
that she be put on the ballot, and in that letter, which is part of the
supplemental excerpts of record, and it was judicially noticed by the
Court, her counsel admits that she is 27 years old. So when she was
excluded from the ballot there was absolutely no dispute that Lindsay
was 27. The sole argument is whether the Secretary of State can
exclude someone who is admittedly and indisputably unqualified from the
ballot.

20:18 JUDGE MURGUIA: Do you dispute whether this is moot?

20:23 ATTORNEY GORDON: The Court found that it was not moot because

it falls into the repetition evading review.

20:30 JUDGE O'SCANNLAIN: Do you agree with that?

20:32 ATTORNEY GORDON: I understand why it would lend itself to
repetition evading review, but this gets to another point, which is
that Plaintiff's did not actually bring an action for violation of the
Elections Code, which is very much what they're suggesting here, and to
do that the Election Code specifies you bring a writ of mandate, and
you have a specified time to do that, so that I don't actually think

that Plaintiffs can ever bring the kind of claim they are bringing
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here. BAnd the second point would be that by the time they moved for a
preliminary injunction, the Secretary had already distributed the
certified list to the 58 county officials who print the ballot. At
that point, by Code, she can't touch the ballot any more. She can't
add and cannot subtract names to it. So it was already too late by the
time they brought their action for them to get the relief that they

were seeking from the Secretary.

21:20 JUDGE O'SCANNLAIN: Can I go back to your state authority issue,
What is the specific statute you're relying on? = Is it the Election
Code 67-207

21:30 ATTORNEY GORDON: I'm sorry, the specific authority for?

21:33 JUDGE O'SCANNLAIN: For deleting her name. For not allowing her

name to be on the ballot.

21:39 ATTORNEY GORDON: The code at issue is 67-20.

21:43 JUDGE O'SCANNLAIN: And you're relying on the discretion that

goes with determining whether she is generally advocated and so forth.

21:49 ATTORNEY GORDON: Yes, and as well looking at the Elections Code
as a whole, and the Government Code which gives the Secretary of State

significant power and authority to regulate--

21:57 JUDGE O'SCANNLAIN: But there's no other State statute that

you're relying upon?

22:02 ATTORNEY GORDON: No.
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22:03 JUDGE O'SCANNLAIN: Very well. Thank you.

22:05 ATTORNEY GORDON: Just briefly in the thirty seconds that have
left, I want to explain that it was not actually the Secretary's
position in Robinson that she had no authority to exclude an admittedly
unqualified candidate. Just to be very, very clear, although it was
undisputed that Senator McCain was born in Panama, the meaning of that
was very much in dispute and required interpretation. Because he was
born in the Panama Canal Zone in 1936 to two American born parents,
there was some question about whether or not he qualified as an
American citizen. That obviocusly is a legal determination that was
going to be made by someone other than the Secretary. But that case
has- It's that would require investigation and interpretation. That's
not the case here. Finally I would just repeat that because the
complaint is nothing more than boilerplate legal conclusions and
because all of these claims have to fail as a matter of law I would

just ask that this Court affirm the District Court. Thank you.

23:12 JUDGE KOZINSKI: Thank you. You are out of time. If you would

like to take a minute for rebuttal, you can take it.

23:23 ATTORNEY BARNES: Just briefly, I know of no State or Federal
Court that has ever authorized a Secretary of State to interpret or
enforce a qualifications provision of the United States Constitution
for the Office of Presidency or for Congress. That's a novel case that
is presented here. In Storer v Brown the question was whether or not
the Disaffiliation Provision could be utilized in terms of which party
you could be associated with. So that provision has never been

interpreted to be expanded past that to the actual--
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23:49 JUDGE KOZINSKI: What happened with Eldridge Cleaver?

23:51 ATTORNEY BARNES: 1I'm sorry Your Honor?

23:52 JUDGE KOZINSKI: What happened with Eldridge Cleaver?

23:54 ATTORNEY BARNES: The cases all ended up unpublished, Mr
Cleaver ended up still running but not being on the ballot. He was 34.
He actually would have been 35 within the time of the Presidential
election period. And the issue was left unresolved. When it was

approached--

24:11 JUDGE KOZINSKI: But there were decisions, they just weren't

published?

24:14 ATTORNEY BARNES: Yes, Your Honor. I just know that there was a
denial of the Petition for Cert. Beyond that I don't know of what
happened. I haven't found the underlying records.

24:22 JUDGE KOZINSKI: OK, thank you.

24:23 ATTORNEY BARNES: Thank you.

24:25 JUDGE KOZINSKI: Case assigned, it will stand submitted.

~=~~ END OF RECORDING ---
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AFFIDAVIT

State of Florida
County of Manatee

I, Terence Brennan, declare under penalty of perjury, that I am over 18 years of
age, do not suffer from any mental impairment, and attest that to the best of my
knowledge and belief, that this is a true and correct transcription of the recording
made available to the public by the United States Courts for the Ninth Circuit as "13-

15085.wma" at website www.ca9,uscourts.gov/medija/ on February 15, 2014.

Terence Brennan Date
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Hugh McInnish and Virgil H. Goode, Jr.
v.
1

Jim Bennett, Alabama Secretary of State

Appeal from Montgomery Circuit Court
(CVv-12-1053)

PER CURIAM.

AFFIRMED. NO OPINION.

'Beth Chapman, then Secretary of State, was the named
appellee when this appeal was filed. While this appeal was
pending, Ms. Chapman resigned, and Jim Bennett was appointed
Secretary of State and was automatically substituted as a
party. See Rule 43(b), Ala. R. App. P.
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MOORE, Chief Justice {(dissenting).

For the reasons stated below I dissent from this Court's
decision to affirm without opinion the Jjudgment of the
Montgomery Circuit Court granting the motion of the Secretary
of State to dismiss this action.

Hugh McInnish and Virgil H. Goode, Jr. (hereinafter "the
plaintiffs"), appeal from an order of the Montgomery Circuit
Court dismissing their complaint against the Alabama Secretary
of State. The complaint alleged that the Secretary of State
failed to perform a constitutional duty to verify the
eligibility of all presidential candidates appearing on the
ballot in the 2012 general election. McInnish is a citizen of
Alabama, a qualified elector, and a member of the Alabama
Republican Executive Committee. Goode qualified as an
independent candidate for President of the United States in
the 2012 Alabama general election. Jim Bennett is currently

the Alabama Secretary of State.’

While this case was pending on appeal, Secretary Bennett,
who took office on August 1, 2013, was substituted as the
appellee for his predecessor, Beth Chapman. See Rule 43(b),
Ala. R. App. P. Because the trial below and the filings on
appeal took place before Secretary Bennett's appointment, I
will generally, in keeping with the record, refer to Beth
Chapman as the Secretary of State in this writing.

27



Case 3:12-cv-00280-HTW-LRA Document 105-3 Filed 03/27/14 Page 4 of 59

1120465

I. Facts and Procedural History

On October 11, 2012, the plaintiffs filed a verified
complaint in the Montgomery Circuit Court seeking a writ of
mandamus ordering the Alabama Secretary of State to verify the
eligibility of candidates for the office of President of the
United States before placing their names on the 2012 general-
election ballot.® The plaintiffs specifically petitioned the
circuit court to order the Secretary of State to demand as a
precondition to placing the names of presidential candidates
on the ballot that "a certified copy of their bona fide birth
certificate be delivered to her direct from the government
official who is in charge of the records depository in which
it is stored." The plaintiffs also sought injunctive relief to
prevent the placing of the names of candidates for President
on the ballot "until their eligibility has been conclusively
determined." Finally, the plaintiffs requested the circuit
court to remove from the ballot the names of candidates whose

eligibility could not be verified. The plaintiffs attached

®"The Secretary of State is the chief elections official
in the state and shall provide uniform guidance for election
activities." § 17-1-3(a), Ala. Code 1975.
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three affidavits, two articles, and a copy of an e-mail to
their complaint.

On October 15, 2012, three weeks before the November ¢
general election, the plaintiffs moved for a summary judgﬁent,
arguing that the Secretary of State had a duty to enforce the
natural-born-citizen requirement of the United States
Constitution in determining whether candidates for President
of the United States were eligible for placement on the 2012
Alabama general-election ballot. See U.S. Const. Art. II, §
1, cl. 4 ("No Person except a natural born Citizen, or a
Citizen of the United States, at the time of the Adoption of
this Constitution, shall be eligible to the Office of
President ....").” Although the plaintiffs attached no
affidavits or other supporting evidentiary material to their
motion for a summary Jjudgment, the motion did cite to the
verified complaint, which states:

"On February 2, 2012 Plaintiff McInnish, together

with his attorney and others, visited the Office of
the Secretary of State, at which the Hon. Emily

'The presidential-qualifications clause, of which the
natural-born-citizen requirement is a part, also denies
eligibility for the office of President to any person "who
shall not have attained to the Age of thirty five Years, and
been fourteen Years a Resident within the United States."
U.S. Const. Art. II, & 1, cl. 4.
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Thompson, Deputy Secretary of State, speaking in the
absence of and for the Secretary of State, stated
that her office would not investigate the legitimacy
of any candidate, thus violating her duties under
the U.S. and Alabama Constitutions."

(Emphasis added.)?®

On October 18, 2012, the Secretary of State answered the
motion for a summary judgment and simultaneously moved to
dismiss the case, arguing that the duty to investigate the
qualifications of presidential candidates lies with Congress
and not the office of the Secretary of State. She also argued
that the plaintiffs had failed to join necessary parties,
namely the presidential candidates and their electors, and
that the complaint and motion were untimely because many
ballots had already been printed and absentee voting had
begun. On October 24, 2012, the plaintiffs filed an opposition

to the motion to dismiss, reiterating their request that the

*Because the Secretary of State has not challenged the
correctness of this statement, I do not consider whether it
might be hearsay or, alternatively, an admission by a party
opponent. See Rule 801(d), Ala. R. Evid. In her renewed motion
to dismiss, 9 1, Secretary Chapman asserted that she "has no
legal duty to investigate the qualifications of a candidate
...." See Peace & Freedom Party v. Bowen, 912 F. Supp. 2d 905,
907 (E.D. Cal. 2012) (finding that an attorney's statement
admitting that the plaintiff, who sought placement on the
presidential primary ballot, was only 27 years old was
nonhearsay under Rule 801(d) (2), Fed. R. Evid.).
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circuit court "order the Secretary of State to verify the
eligibility of all presidential candidates for the 2012
Alabama General Election Ballot."

In the remaining two weeks before the general election,
the circuit court did not rule on the pending motions. On
November 10, 2012, four days after the welection, the

plaintiffs filed a document entitled "Praecipe,"’

noting that
President Obama had been reelected and asking that the pending
motions be decided "well before the Alabama electors vote on
December 17, 2012." On November 20, 2012, the Secretary of
State filed a "renewed" motion to dismiss, arguing that the
occurrence of the election rendered the case moot and that
under Alabama law the circuit court lacked subject-matter
jurisdiction over a challenge to a presidential election. The
plaintiffs opposed the motion, arguing the "capable of

repetition, yet evading review" exception to mootness.

Southern Pacific Terminal Co. v. ICC, 219 U.S. 498, 515

(1911). The plaintiffs also requested that the circuit court

order the Secretary of State to decertify the Alabama votes

*"Praecipe" is defined as "a writ ordering a defendant to
do some act or to explain why inaction is appropriate" and
"[a] written motion or request seeking some court action.”
Black's Law Dictionary 1292 (9th ed. 2009).
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for any 2012 presidential candidate who did not provide an
authenticated birth certificate. On December 6, 2012, the
circuit court heard argument on the pending motions. The same
day the court issued a "Final Order," which stated in its
entirety: "This cause having come before the Court on
Defendant's Motion To Dismiss, the same having ©been
considered, it is hereby ORDERED, ADJUDGED AND DECREED said
Motion is GRANTED."

The plaintiffs timely filed a notice of appeal to this
Court on January 17, 2013,

1I. Standard of Review

"Where a [Rule] 12(b)(6)([, Ala. R. Civ. P.,]
motion has been granted and this Court is called
upon to review the dismissal of the complaint, we
must examine the allegations contained therein and
construe them so as to resolve all doubts concerning
the sufficiency of the complaint in favor of the
plaintiff. First National Bank v. Gilbert Tmported
Hardwoods, Inc., 398 So. 2d 258 (Ala. 1981). In so
doing, this Court does not consider whether the
plaintiff will ultimately prevail, only whether he
has stated a claim under which he may possibly
prevail. Karagan v. City of Mobile, 420 So. 2d 57
(Ala. 1982)."

Fontenot v. Bramlett, 470 So. 2d 669, 671 (Ala. 1985). "[I]f

under a provable set of facts, upon any cognizable theory of
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law, a complaint states a claim upon which relief could be
granted, the complaint should not be dismissed." Id.

In this case, the plaintiffs seek a writ of mandamus as

well as other relief.

"Mandamus is a drastic and extraordinary writ,
to be issued only where there is (1) a clear legal
right in the petitioner to the order sought; (2) an
imperative duty upon the respondent to perform,
accompanied by a refusal to do so; (3) the lack of
another adequate remedy; and (4) properly invoked
jurisdiction of the court."

Ex parte Integon Corp., 672 So. 2d 497, 499 (Ala. 1995).

III. Analysis

At the outset I note that the plaintiffs did not ask the
circult court to determine whether Barack Obama or any other
presidential candidate on the 2012 ballot met the "natural-
born-citizen" requirement of Art. II, § 1, cl. 4, of the
United States Constitution. Instead, the plaintiffs petitioned
the circuit court to issue a writ of mandamus ordering the
Alabama Secretary of State to authenticate the eligibility of
each candidate for President by requiring delivery to her of
a certified copy of each candidate's birth certificate from
"the records depository in which it is stored." The plaintiffs

also requested injunctive relief preventing the placement of
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the name of any presidential candidate on the general-election
ballot until such evidence of eligibility had been supplied
and the removal from the ballot of the names of presidential
candidates "whose eligibility cannot be verified." In a post-
election brief to the circuit court, the plaintiffs also
requested that the circuit court order the Secretary of State
to decertify the votes of any candidate who did not provide an
authenticated birth certificate.

A. Threshold Issues

I first address four preliminary issues before turning to
the merits of this case: subject-matter jurisdiction,
standing, timeliness, and mootness.

1. Subject-Matter Jurisdiction

"[The circuit court] shall have authority to issue such
writs as may be necessary or appropriate to effectuate its
POWELS ..... " art, VI, § 142(b), Ala. Const. 1901. See also §
6-6-640, Ala. Code 1975 ("All applications for mandamus
shall be commenced by a petition, verified by affidavit

."). This Court has jurisdiction to hear appeals from the
circuit courts concerning extraordinary writs. Art. VI, §

140 (b), Ala. Const. 1901. See Rice v. Chapman, 51 So. 3d 281
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(Ala. 2010) (hearing an appeal from a denial by the Montgomery
Circuit Court of a petition for a writ of mandamus that sought
an order directing the Secretary of State to exclude a
candidate from the primary-election Dballot); Alabama

Republican Party v. McGinley, 893 So. 2d 337 (Ala. 2004)

(reversing the issuance of a writ of mandamus by the
Montgomery Circuit Court that ordered the Republican Party to
place a candidate on the primary ballot and ordered the
Secretary of State to certify the votes cast for that
candidate).

2. Standing

Goode, as the Constitution Party candidate for President
on the 2012 Alabama general-election ballot, had standing to
challenge the presence on the ballot of other candidates for

the same coffice. See Hollander v. McCain, 566 F. Supp. 2d 63,

68 (D.N.H. 2008) (noting that a candidate "has standing to
challenge the inclusion of an allegedly ineligible rival on
the ballot, on the theory that doing so hurts the candidate's

own chances of prevailing in the election"); Drake v.
Obama, 664 F.3d 774, 782-83 (9th Cir. 2011) (recognizing the

doctrine of "competitive standing™ as a basis for challenging
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the eligibility of a ballot rival). The plaintiffs filed their
complaint before the date of the 2012 general election.
"[Jlurisdiction of the Court depends upon the state of things
at the time of the action brought, and that after vesting, it

cannot be ousted by subsequent events." Mullen v. Torrance, 22

U.S. (9 Wheat.) 537, 539 (1824). By contrast, the United
States Court of Appeals for the Ninth Circuit denied
competitive standing to candidates who did not file their
complaint until after President Barack Obama was sworn in to
coffice. Drake, 664 F.3d at 784 (holding that, once President
Obama was sworn in, "[pllaintiffs' competitive interest in
running against a qualified candidate had lapsed").
Therefore, Goode, a presidential candidate on the 2012
general-election ballot who filed his complaint before the
election, has standing to pursue this case. Because Goode has
standing and his coplaintiff, McInnish, alleges the same
claims as Goode, I need not address whether McInnish also has

standing. See Watt v. Enerqgyv Action Educ. Found., 454 U.S.

151, 160 (1981) ("Because we find [one plaintiff] has
standing, we do not consider the standing of the other

plaintiffs."); Arlington Heights v. Metropolitan Hous. Dev.

36



Case 3:12-cv-00280-HTW-LRA Document 105-3 Filed 03/27/14 Page 13 of 59

1120465

Corp., 429 U.S. 252, 264 & n.9 (1977) (noting that "[bl]ecause
of the presence of [one] plaintiff [who has demonstrated
standing], we need not consider whether the other individual
and corporate plaintiffs have standing to maintain the suit");

Buckley v. Valeo, 424 U.S. 1, 12 (1976) {(holding that case was

justiciable when at "least some of the appellants have a
sufficient 'personal stake'" in its adjudication).

3., Timeliness

"'Objections relating to nominations must be timely made.
It is too late to make them after the nominee's name has been
placed on the ballot and he has been elected to office ....""

State ex rel. Norrell v. Key, 276 Ala. 524, 525-26, 165 So. 2d

76, 77 (1964) (quoting 29 C.J.S. Elections § 141). The
plaintiffs filed their complaint on October 11, 2012, 26 days
before the November 6 general election. The Republican and
Democratic Party candidates for President were nominated at
their national conventions on August 29, 2012, and September
5, 2012, respectively. Allowing time for the parties to
certify their candidates and electors to the Secretary of

State pursuant to § 17-14-31, Ala. Code 1975, the plaintiffs
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filed suit approximately one month after the candidates were
known.

Laches, an affirmative defense, Rule 8(c), Ala. R. Civ.
P., which the Secretary of State raised in her pre-answer
motion to dismiss, "'is inexcusable delay in asserting a right
... causing prejudice to an adverse party ....'" Dunn_ v.
Ponceler, 235 Ala. 269, 276, 178 So. 40, 45 (1937) (quoting 21

Corpus Juris, pp. 210~11). In his dissent in Roper v. Rhodes,

988 So. 2d 471, 485 (2008), Justice Murdock noted that the
challenge to ballot certification at issue in that case was
brought over two months after the candidate's nomination and
only six days before the general election: "This delay,
coupled with the apparent prejudice to the parties and to the
orderly conduct of the general election itself that would
result if the primary election were to be undone at such a
late date, compels a ruling ... on the ground of laches."
Other courts have rejected ballot-eligibility challenges on

timeliness grounds. See, e.g., Fulani v. Hogsett, 917 F.2d

1028 (7th Cir. 1990) (denying relief on laches ground when
plaintiff filed complaint three weeks before November general

election but irregularity had occurred in early August); Liddy
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v. Lamone, 398 Md. 233, 919 A.2d 1276 (2007) (denying on
laches ground eligibility challenge brought 18 days before
general election when candidate had been certified for the
ballot over 4 months before the general election).

In the cases cited above decided on the doctrine of
laches, the ballot-access challenge had been brought 2 to 4
months after certification of the nomination and from 6 to 21
days before the election. In this case, the plaintiffs brought
their challenge only 5 weeks after selection of the
presidential nominees and 26 days before the election. Because
of the brevity of the two-month interval between the national-
convention nominations and the November general election,
plaintiffs' filing of their action midway through that period
did not constitute "inexcusable delay."

4, Mootness

The Secretary of State argues that the holding of the
election renders this case moot. The plaintiffs argue an
exception to mootness -- that the certification of ineligible
candidates is a matter "“capable of repetition, yet evading
review." They have preserved this argument, presenting it both

in their opposition to the Secretary of State's renewed motion
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to dismiss'® and also during the hearing before the circuit
court on December 6, 2012.'" In their appellate brief they ask
this Court not only to reverse the judgment of the circuit
court on the issue of requiring birth certificates from the
presidential candidates whose names appeared on the 2012
general-election ballot, but also to direct the circuit court
to order that the Secretary of State "do the same for all
candidates in future presidential elections."

In a case similar to this one, the United States Court of
Appeals for the Third Circuit held that the shortness of the
election cycle qualifies presidential-candidate-eligibility
challenges for the "capable of repetition, yet evading review"
exception to mootness. The Third Circuit Court of Appeals

reasoned:

YWrlE]lections happen every year and the potential for
harm is just as present in the next election cycle. This claim
must therefore move forward and be heard so as to prevent this
harm from occurring not only during this election but for
future elections as well." Plaintiffs' Opp. to Def's Renewed
Motion to Dismiss, at 2.

""since we have elections pretty much every year, the
potential harm is here that we would have an issue that would
have evaded review." Transcript of Proceedings on Motion to
Dismiss, Dec. 6, 2012, at 6 (statement of plaintiffs' attorney
Dean Johnson).
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"Although the defendants argue that [plaintiff's
challenge to President Obama's eligibility] is moot
because the election is over, we consider the issue
because '[tlhis controversy, like most election
cases, fits sqguarely within the "capable of
repetition yet evading review" exception to the
mootness doctrine.' Merle v. United States, 351 F.3d
92, 94 (3d Cir. 2003)."

Berg v. Obama, 586 F.3d 234, 239 n.5 (3d Cir. 2009). This

Court has ruled similarly. See Allen v. Bennett, 823 So. 2d

679, 682 (Ala. 2001) ("[Blecause the outcome of this case
could impact future elections, we hold that the interpretation
of [the constitutional provision at issue in] this case -- and

hence this appeal -- is not moot.");'? Griggs v. Bennett, 710

So. 2d 411, 412 n.4 (Ala. 1988) (same).

The United States Supreme Court, rejecting a mootness
challenge to a ballot-access law affecting presidential
electors, has stated:

"But while the 1968 election is over, the burden
allowed to be placed on the nomination of candidates
for statewide offices remains and controls future
~elections, as long as Illinois maintains her present
system as she has done since 1935. The problem is
therefore ‘'capable of repetition, yet evading
review,' Southern Pacific Terminal Co. v. Interstate
Commerce Commission, 219 U.S. 498, 515 [{(1%11)}."

During the hearing on the motion to dismiss, the
plaintiffs' attorney quoted this passage and stated: "So we
have an Alabama case that points out this case is not moot."
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Moore v. Ogilvie, 394 U.S. 814, 816 (1969). See Rice wv.

Sinkfield, 732 So. 2d 993, 994 n.1 (Ala. 1998) (citing QOgilvie
as authority for the "capable of repetition, yet evading

review" exception to mootness). See also Morse v. Republican

Party of Virginia, 517 U.S. 186, 235 n.48 (1996) ("Like other

cases challenging electoral practices, therefore, this
controversy is not moot because it is 'capable of repetition,

yet evading review.'"); Swanson v. Worley, 490 F.3d 894, 903

n.10 (11th Cir. 2007) ("Although the 2002 election cycle has
passed, it is well settled that ballot access challenges fall
under the ‘'capable of repetition, yet evading review'
exception to the mootness doctrine.").!?

Ordinarily the T"capable of repetition, yet evading
review" exception to mootness requires the satisfaction of two
conditions: "'[T]lhe challenged action was in its duration too
short to be fully 1litigated prior to vits cessation or

expiration; and there was a reasonable expectation that the

B3The Secretary of State argues that this case is not
capable of repetition because President Obama may not
constitutionally run for a third term. Secretary of State's
brief, at 8-9 (citing U.S. Const. amend. XXII, § 1). President
Obama, however, 1is not the defendant in this case; the
Secretary of State is, and her refusal to investigate the
eligibility of presidential candidates for the general-
election ballot is capable of repetition.

42



Case 3:12-cv-00280-HTW-LRA Document 105-3 Filed 03/27/14 Page 19 of 59

11204865

same complaining party would be subjected to the same action

again.'" Albert P. Brewer Dev. Ctr. v. Brown, 782 8S8o. 2d 770,

772 n.l1 (Ala. 2000) (quoting Charles Alan Wright, Law_of

Federal Courts § 12 (5th ed. 1994)). In this case, as in most

election cases, the first prong is easily satisfied. The two-
month period between the national-presidential-nominating
conventions and the subsequent general election is too short
to fully litigate the Secretary of State's duty to investigate
presidential candidates under the qualifications clause. This
Court has stated:

"The capable-of-repetition-but-evading-review
exception has ©been applied in contexts that
generally involve a significant issue that cannot be
addressed by a reviewing court because of some
intervening factual circumstance, most often that
the issue will be resolved by the passage of a
relatively brief period of time. See, e.g., ...
Moore v. Ogilvie, 394 U.S. 814, 89 8. Ct. 1493, 23
L. Ed. 2d 1 (1969) (involving challenges to election
procedures after the completion of the election);
and [State ex rel.] Kernells [v. Ezell, 291 Ala.
440, 444, 282 8o. 2d 266, 270 (1973)1, supra
(same) . "

McCoo v. State, 921 So. 2d 450, 458 (Ala. 2005). See also

Lawrence v. Blackwell, 430 F.3d 368, 371 (6th Cir. 2005)

("Challenges to election laws are one of the guintessential

categories of cases which usually fit this prong because
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litigation has only a few months before the remedy sought is
rendered impossible by the occurrence of the relevant

election."); Van Bergen v. State of Minnesota, 59 F.3d 1541,

1547 (8th Cir. 1995) ("Elections, including the preelection
campaign period, are almost invariably of too short a duration
in which to complete litigation and, of course, recur at
regular intervals.").

In the context of election cases, the second-prong
requirement that "the same complaining party would be
subjected to the same action again" is relaxed. The case 1is
customarily not moot if the challenged action could affect any
candidate in the future, not just the one presently before the
court.

"The 1972 election is long over, and no effective

relief can be provided to the candidates or voters,

but this case is not moot, since the issues properly

presented, and their effects on independent

candidacies, will persist as the California statutes

are applied in future elections. This is, therefore,

a case where the controversy is 'capable of
repetition, yet evading review.'"”

Storer v. Brown, 415 U.S. 724, 737 n.8 (1974) (emphasis

added). Similarly, the United States Supreme Court, without
inquiring as to future plans of the respondents to run for

office, held that a challenge to ballot-access requirements
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was not rendered moot by the occurrence of the election.

Mandel v. Bradley, 432 U.S. 173, 175 n.1 (1977). See also

Anderson v. Celebrezze, 460 U.S. 780, 784 n.3 (1983) (same);

Brown v. Chote, 411 U.S. 452, 457 n.4 (1973) (same); North

Carolina Right to Life Comm. Fund v. Leake, 524 F.3d 427, 435

(4th Cir. 2008). ("[Wle reject, as other circuits have, the
argument that an ex-candidate's claims may be 'capable of
repetition, yet evading review' only if the ex-candidate
specifically alleges an intent to run again in a future
election. ™).

United States Supreme Court Justice Antonin Scalia
summarized this jurisprudence in a case in which he disagreed
with the majority's finding that the issue was not moot. Some
of the Supreme Court's election-law decisions, he stated,

"differ from the body of our mootness jurisprudence

not in accepting less than a probability that the

issue will recur, in a manner evading review,

between the same parties; but in dispensing with the
same-party requirement entirely, focusing instead
upon the great likelihood that the issue will recur

between the defendant and the other members of the
public at large without ever reaching us."

Honig wv. Doe, 484 U.S. 305, 335-36 (1988) (Scalia, J.,

dissenting).
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In Moore v. Ogilvie, 394 U.S. at 816 (quoted above), the

Supreme Court rejected a mootness challenge to an election
case because "candidates for statewide offices™ not before the
Court might encounter the same ballot obstacle in the future.
Similarly, this Court, relying on QOgilvie, has stated:

"[Tlhis exception for cases 'capable of repetition,
yet evading review' has been specifically applied by
the United States Supreme Court to the elections
context in Moore v. Ogilvie, 394 U.S. 814, 89 S. Ct.
1493, 23 L. Ed. 2d 1 (1969), where a challenged
nominating procedure was dealt with on the merits
even after the election because of the likelihood of
its being used in future elections.

"This exception 1is properly applicable to the
case at bar. The short 30-45 day time period between
filing and election, coupled with the possibility of
future elections in other counties, convinces us
that if the rights of appellant, and those similarly
situated, are to be afforded the protection they
deserve, the occurrence of the election should not
be permitted to effectively deny all review by this
court. The cause, therefore, 1is not moot."

State ex rel. Kernells v. Ezell, 291 Ala. 440, 444, 282 So. 2d

266, 270 (1973) (emphasis added) .
Under both federal and state precedent, the plaintiffs’
claim that the Secretary of State has a legal duty under the

natural-born~citizen clause of the United States Constitution

HAlthough this Court used the phrase "and those similarly
situated” to describe future potential plaintiffs, Ezell was
not a class action.
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to verify the eligibility of candidates for the office of
President of the United States before placing their names on
the general-election ballot has not been mooted by the
occurrence of the 2012 election. I now turn to the merits.

B. State-lLaw Issues

Before addressing the duty of the Secretary of State
under the presidential-qualifications clause, I first identify
the extent to which state law obligates her to determine
whether presidential candidates are legally qualified for
placement on the general-election ballot. I then examine the
extent to which Alabama law provides state courts with
jurisdiction to hear challenges to candidate qualifications.

1. Duty of the Secretary of State to Investigate the

Eligibility of Presidential Candidates

Alabama law mandates that the Secretary of State certify
presidential candidates for inclusion on the ballot in two
circumstances: (1) nomination by a national convention or (2)
nomination by a petition signed by 5,000 gualified voters.

"When presidential electors are to be chosen, the
Secretary of State of Alabama shall certify to the
judges of probate of the several counties the names
of all candidates for President and Vice President
who are nominated by any national convention or
other like assembly of any political party or by
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written petition signed by at least 5,000 qualified
voters of this state."

§ 17-14-31(a), Ala. Code 1975 (emphasis added). This statute
by itself does not require the Secretary of State to question
the eligibility of candidates who fulfill either method of
qualifying for certification.

However, § 17-9-3(a), Ala. Code 1975, which also provides
for placing candidates on the general-election ballot,
contains a proviso that such candidates be "otherwise
qualified for the office they seek."™ This statute in isolation
applies only to candidates for state office. See § 17-9-
3(a) (1)-(3).* Another statute, however, extends the reach of
§ 17-9-3 to presidential primaries. Section 17-13-101, Ala.
Code 1975, states: "The provisions of Section 17-9-3 ... shall
apply to presidential preference primaries ... unless clearly
inconsistent herewith or inappropriate for the conduct of a
presidential preference primary." Thus, § 17-13-101 renders §
17-9-3, including its "otherwise qualified™ language,

applicable to presidential-preference primaries. Accordingly,

YFor a list of the qualifications for state office in
Alabama, see § 36-2-1, Ala. Code 1975. "A candidate for public
office must show that he meets the eligibility requirements of
all categories of § 36-2-1(a) ...." Osborne v. Banks, 439 So.
2d 695, 698 (Ala. 1983),
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candidates who qualify for placement on the ballot in a
presidential-preference primary, see § 17-13-302, Ala. Code
1975, are "entitled to have their names printed on the
appropriate ballot for the general election, provided they are
otherwise qualified for the office they seek." § 17-9-3(a).
To qualify for placement on the general-election ballot
as a candidate for President after participating in the
presidential-preference primary, a candidate must be nominated
by the national convention of his or her party. See § 17-14-
31, Ala. Code 1975. Thus, by the combined effect of §§ 17-9-
3(a) and 17-13-101, the "otherwise qualified" proviso of § 17-
9-3(a) applies to presidential nominees who have appeared on
the ballot in the presidential-preference primary. Under
Alabama law, therefore, the Secretary of State, as the chief
elections official, has a 1legal duty to determine that
presidential-convention nominees who have &run in the
presidential primary are duly "qualified for the office they
seek" before placing their names on the general-election
ballot.

2. Jurisdiction of Alabama Courts over Plaintiffs'
Request for Relief
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"The circuit court shall exercise general jurisdiction in
all cases except as may otherwise be provided by law." Art.
Vi, § 142(b), Ala. Const. 1901. One such exception is found in
§ 17-16-44, Ala. Code 1975: "No jurisdiction exists in or
shall be exercised by any judge or court to entertain any
proceeding for ascertaining the legality, conduct, or results
of any election, except so far as authority to do so shall be

specially and specifically enumerated and set down by statute

...." (Emphasis added.) This statute appears in Chapter 16,
Article 3, of the Election Code. Chapter 16 is entitled "Post
Election Procedures."™ Article 3 is entitled "Election
Contests." Its 1location in the Code indicates that the
jurisdictional restrictions of § 17-16-44 apply only in post-
election contests.

Section 17-16-44 refers to "any proceeding for
ascertaining the 1legality, conduct, or results of any
election.” Certainly the "results" of an election may not be
ascertained prior to election day. But ascertaining the
"legality" or "conduct” of an election could potentially apply
before the election as well as after. Construing § 17-16-44,

this Court has stated: "'Construing this statute as a whole,
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it appears, broadly speaking, to cover cases inquiring into

the validity of elections theretofore held ~-- a proceeding in

the nature of a contest of an election, whether the legality,

conduct or results of the election be the point of attack.'"

King v. Campbell, 988 So. 24 969, 977 (Ala. 2007) (quoting

Dennis v. Prather, 212 Ala. 449, 452, 103 So. 59, 62 (1925),

which construes a predecessor statute to § 17-16-44).
An election contest can occur only after an election has

taken place. See Sears v. McCrory, 43 So. 3d 1211, 1215 n.4

(Ala. 2009) (stating that "an election contest cannot be filed
until after a candidate is 'declared elected'" (citing Smith

v. Burkhalter, 28 8So. 3d 730, 735 (Ala. 2009))). The

plaintiffs' pre-election request for an injunction preventing
the placement of constitutionally unqualified presidential
candidates on the ballot (or ordering their removal) thus does
not implicate the Jjurisdiction-stripping statute, which
applies only to post-election actions. However, § 17-16-44
does interdict the plaintiffs' post-election request for
relief. No Alabama statute "specially and specifically"
provides any state court with jurisdiction to entertain a

contest of a federal election. See § 17-16-40, Ala. Code 1975
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(providing for an eligibility challenge as part of a post-
election contest of enumerated state offices).'® In their post~
election "praecipe" the plaintiffs requested that the circuit
court order the Secretary of State to decertify the Alabama
votes for any 2012 presidential candidate who did not provide
an authenticated birth certificate. Under § 17-16-44 no
jurisdiction exists in any Alabama court to decertify the
votes of a federal election.

C. Federal-Law_Questions

The Secretary of State has a duty under state law to
examine the qualifications of national-convention nominees who
ran in the presidential primary before placing their names on
the general-election ballot. The Jjurisdiction-stripping
statute forbids inquiry into the eligibility of presidential
candidates once an election has occurred, but it does not

preclude such an inquiry before the election.

By contrast, the Florida Supreme Court reviewed a
contest of the vote in the 2000 presidential election under
Fla. Stat. § 102.168, which provides that "'the certification

of election ... of any person to office [except for state
legislators] ... may be contested in the circuit court.'" Gore

v. Harris, 772 So. 2d 1243, 1251 n.9 (Fla. 2000) (emphasis
added), rev'd on other grounds, Bush v. Gore, 531 U.S. 98
(2000) .
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I now address whether the Secretary of State as part of
her limited state-law duty to qualify certain presidential
candidates for the ballot must take cognizance of the
presidential~qualifications clause of the United States
Constitution and, in particular, the natural-born-citizen
requirement. I also address whether, regardless of the
requirements or limitations of state law, the Secretary of
State has a duty arising directly under the United States
Constitution to qualify all presidential candidates under the
presidential~qualifications clause before printing their names
on the general-election ballot. "The relative importance to
the State of its own law is not materiél when there is a
conflict with a wvalid federal law, for the Framers of our
Constitution provided that the federal law must prevail." Free
v. Bland, 369 U.S. 663, 666 (1962). Because the duty of state
executive officers to enforce the qualifications clause may
differ depending on whether a challenge is brought before the
identity of the President-elect is determined or afterwards,

I treat these two scenarios separately.'’

Y"The President-elect becomes President at the
inauguration held on January 20. U.S. Const. amend XX. When a
presidential candidate becomes the President-elect, however,
is a matter of definition. The three possible dates are the
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l. Challenges to the Qualifications of the
President-Elect

When federal courts discern a "textually demonstrable
constitutional commitment of [an] issue to a coordinate

political department," Baker v. Carr, 369 U.S. 186, 217

(1962), they ordinarily consider the matter a nonjusticiable
political question and defer to the designated branch under
the separation-of-powers doctrine. The Constitution assigns
Congress the responsibility to resolve challenges to the
qualifications of a President-elect or a sitting President.
Article 2, § 1, of the United States Constitution establishes
the electoral college. The Twelfth Amendment designates how

electors certify their votes for President and Vice President

general election in early November, the date the electors cast
their ballots in mid-December, 3 U.S.C. § 7, and the counting
of the electoral votes by Congress on January 6. 3 U.S.C. §
15. The most relevant date for this analysis is the date the
electors cast their votes. Between the November general
election and the casting of electoral votes in mid-December,
a state, if it chooses, is at 1liberty to resolve any
"controversy or contest" in regard to the selection of its
electors, if done at least six days before the electors "meet
and give their votes." 3 U.S.C. §§ 5 and 7. Thus, under
federal law, the states are empowered to resolve challenges to
the validity of electors, and by implication the candidates to
whom they are pledged, for about a month beyond election day.
Alabama has not enacted legislation to avail itself of this
option. Section 17-16-44 removes from Alabama courts the
jurisdiction to hear such challenges.
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to the president of the Senate, how those electoral votes are
counted, and how a President is chosen if no candidate has a
majority. The Twentieth Amendment in turn details how the
President is chosen if the President-elect dies or "shall have
failed to qualify." The Twenty-Fifth Amendment provides for a
transfer of power in the event the President "is unable to
discharge the powers and duties of his office." Finally, §§ 2
and 3 of Article I provide for impeachment and removal of the
President.

These provisions, taken together, lodge with Congress the
power to confirm the election of a President and to remove a
President from office. Additionally, 3 U.S.C. § 15 provides
detailed instructions for the counting of electoral votes,
including a mechanism to hear and resolve objections. A
federal district court has stated:

"It is clear that mechanisms exist under the Twelfth

Amendment and 3 U.S.C. § 15 for any challenge to any

candidate to be ventilated when electoral votes are

counted, and that the Twentieth Amendment provides
guidance regarding how to proceed if a president
elect shall have failed to qualify. Issues regarding
qualifications for president are qguintessentially
suited to the foregoing process. ... The members of
the Senate and the House of Representatives are well

qualified to adjudicate any objections to ballots
for allegedly unqualified candidates.”
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Robinson v. Bowen, 567 F. Supp. 2d 1144, 1147 (N.D. Cal.

2008) .'® Once the states have cast their electoral votes, "the
issue of the President's qualifications and his removal from
office are textually committed to the legislative branch and

not the judicial branch." Grinols v. Electoral Coll., (No.

2:12-cv-02997-MCE-DAD, May 23, 2013) (E.D. Cal. 2013) (not

reported in F. Supp. 2d). See also Rhodes v. MacDonald, 670 F.

Supp. 2d 1363, 1377 (M.D. Ga. 2009) (noting that "if the
President were elected to the office by knowingly and
fraudulently concealing evidence of his constitutional
disqualification, then [the] mechanism [of impeachment] exists
for removing him from office").

In State v. Albritton, 251 Ala. 422, 37 So. 2d 640

(1948), the State of Alabama brought suit seeking to restrain
Democratic Party electors from refusing to vote for Harry
Truman were he to be the party's presidential nominee. This
Court refused to intervene in what it considered a "political
matter,™ citing among other authority the predecessor to § 17-

16-44 and pointing the litigants to a federal remedy: "Section

After the 1872 election, Congress rejected three
electoral votes cast for Horace Greeley, who was ineligible
for office, having died three weeks after the election. Cong.
Globe, 42d Cong., 3d Sess. 1285-87, 1289 (1873).
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17, Title 3, U.S.C.A. ([currently 3 U.S.C. § 15], provides a
complete remedy for contesting irregularity of casting votes
by presidential electors." 251 Ala. at 425, 37 So. 2d at 643.

Compare Hutchinson v. Miller, 797 F.2d 1279, 1284 (4th Cir.

1986) ("Had the framers wished the federal judiciary to umpire
election contests, they could have so provided. Instead, they
reposed primary trust in popular representatives and in
political correctives.").

Because Congress completely occupies the field of
determining the qualifications of a President-elect or a
sitting President to hold office, the political-question
doctrine ousts federal courts from having jurisdiction over
those particular questions.!® State courts should not rush in

where federal courts decline to tread. See Strunk v. New York

State Bd. of Elections, 35 Misc. 3d 1208(A), 950 N.Y.S.2d 722

(table) (Sup. Ct. 2012) (unreported disposition) ("Federal

courts have no role in this process. Plainly, state courts

¥Bush v. Gore, 531 U.S. 98 (2000), appears to be an
exception to this principle. See Erwin Chemerinsky, Bush v.
Gore was not Justiciable, 76 Notre Dame L. Rev. 1093 (2001);
See also Erwin Chemerinsky, How Should We Think about Bush v.
Gore?, 34 Loy. U. Chi. L.J. 1, 2 (2002) (describing George W.
Bush as "the first President chosen by the Supreme Court”). In
Bush v. Gore, neither party raised the justiciability question
and the Court did not address it.
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have no role."). The doctrine of field preemption requires
that states not regulate in an area exclusively occupied by
Congress. Preemption occurs "where Congress has legislated
comprehensively, thus occupying an entire field of regulation
and leaving no room for the states to supplement federal law

." Louisiana Pub. Serv., Comm'n v. FCC, 476 U.S. 355, 368

(1986) (quoted in General Motors Corp. v. Kilgore, 853 So. 2d

171, 174 (Ala. 2002)). Field preemption has been found when
the need exists for uniform federal treatment of a subject.

See Davis v. Redstone Fed. Credit Union, 401 So. 2d 4%, 51

(Ala. Civ. App. 1979).

Under the political-question and preemption doctrines,
Alabama state courts are without power to regulate the conduct
of a presidential election after the President-elect has been
selected. Likewise, the Secretary of State also lacks
authority to decertify Alabama's electoral votes for the
President-elect.

2. Challenges to the Qualifications of Presidential
Candidates

A state law that required birth <certificates from
presidential candidates as a precondition to placement on the

ballot would likely pass muster under federal preemption law.
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Such a law would not conflict with the Constitution, but would
rather harmonize with the natural-born-citizen clause. New
Hampshire, for example, requires an affirmation that a person
is a "natural born citizen" as a condition to placing that
person's name on a presidential-election ballot. N.H. Rev.

Stat. Ann. § 655:47. See also Hassan v. Colorado, 870 F. Supp.

2d 1192, 1201 (D. Colo. 2012), aff'd, 495 F. App'x 947 (10th
Cir. 2012) {upholding a Colorado law requiring all
presidential candidates to affirm that they are natural-born
citizens). Although states have no power "to add
qualifications to those enumerated in the Constitution," U.S.

Term Limits, Inc. v. Thornton, 514 U.S. 779, 805 (1995), they

certainly are not limited in enforcing those stated therein.?’

a. The Grant of Power to the States to Appoint
Presidential Electors

The selection of presidential electors is an exclusive

state function subject only to congressional determination of

°Congress is also free to pass legislation in aid of the
presidential-qualifications clause. See, e.g., H.R. 1503,
111th Cong. (lst Sess. 2009) (seeking to amend federal
campaign law to require the principal campaign committee of a
presidential candidate to include a copy of the candidate's
birth certificate with its statement of organization).
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when the electors shall be selected and when they shall cast

their votes.

"Each State shall appoint, in_such Manner as the
Legislature thereof may direct, a Number of
Electors, equal to the whole Number of Senators and
Representatives to which the State may be entitled
in the Congress

"The Congress may determine the Time of choosing
the Electors, and the Day on which they shall give
their Votes; which Day shall be the same throughout
the United States.”
U.S. Const. Art. II, § 1, cls. 2 & 3 (emphasis added). "In
short, the appointment and mode of appointment of electors

belong exclusively to the states under the constitution of the

United States." McPherson v, Blacker, 146 U.S. 1, 35 (1892).

See also Opinion of the Justices No. 87, 250 Ala. 399, 401, 34

So. 2d 598, 600 (1948) (same). "Congress has never undertaken
to interfere with the manner of appointing electors ... but
has left these matters to the control of the states.”

Fitzgerald v. Green, 134 U.S. 377, 380 (1890). The electors,

called into existence by the United States Constitution, act
by authority of the state in choosing a President and Vice
President:

"The presidential electors exercise a federal

function in balloting for President and
Vice-President but they are not federal officers or

60



Case 3:12-cv-00280-HTW-LRA Document 105-3 Filed 03/27/14 Page 37 of 59

1120465

agents any more than the state elector who votes for
congressmen. They act by authority of the state that
in turn receives 1its authority from the federal
constitution."

Ray v. Blair, 343 U.S. 214, 224-25 (1952). See also Burroughs

v. United States, 290 U.S. 534, 545 (1934) (same); Opinion of

the Justices No. 194, 283 Ala. 341, 343, 217 So. 24 53, 55

(1968) (quoting Green, 134 U.S. at 379) (same); U.S. Term
Limits, 514 U.S. at 805 (noting that the Constitution provides
"express delegations of power to the States to act with
respect to federal elections").

In contrast to the detailed provisions in the Twelfth
Amendment that allocate to Congress the authority to count the
electoral votes and, in the absence of a majority, to choose
the President and Vice President, the Constitution grants
"plenary power to the state legislatures in the matter of the

appointment of electors." McPherson, 146 U.S. at 35 (emphasis

added) . No constitutional division of power between the states
and the federal government or between the different branches
of government hinders any state from selecting its allocated
portion of the members of the electoral college. State power,
far from being preempted in this area, is expressly bestowed.

For implementation in Alabama see §§ 17-14-30 through -37,
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Ala. Code 1975 ("Elections for Presidential and Vice
Presidential Electors").

The authority of the states to select electors, however,
does not extend to abrogating the qualifications clause.

"Congress is empowered to determine the time of
choosing the electors and the day on which they are
to give their votes, which is required to be the
same day throughout the United States; but otherwise
the power and Jjurisdiction of the state is
exclusive, with the exception of the provisions as
to the number of electors and the ineligibility of
certain persons ...."

McPherson, 146 U.S. at 35 (emphasis added). "[Tlhe First
Section of the Second Article of the Constitution"” "does grant
extensive power to the States to pass laws regulating the

selection of electors .... [Tlhese granted powers are always

subject to the limitation that they may not be exercised in a

way that violates other specific provisions of the

Constitution.”™ Williams v. Rhodes, 393 U.S. 23, 29 (1968)

({emphasis added). See also Ray v. Blair, 343 U.S. at 227

(noting "the state's right to appoint electors in such manner,
g PP

subject to possible constitutional limitations, as it may

choose" (emphasis added)); Williams v. Virginia State Bd. of

Elections, 288 F. Supp. 622, 626 (E.D. Va. 1968), aff'd mem.,
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393 U.S. 320 (1969) ("In short, the manner of appointment must
itself be free of Constitutional infirmity.").

Although the electoral college was originally established
to be an independent body of judicious individuals who would
exercise their discretion in the same manner as other chosen
representatives, in practice the electors have been chosen by
popular vote in tandem with the presidential candidates they
are pledged to support.?' Alabama law makes this practice
mandatory. See § 17-14-31(c), Ala. Code 1975. Although the
names of the electors are not printed on the presidential
ballot, § 17-14-32, Ala. Code 1975, "[a] vote for a particular
presidential candidate is counted as a vote for the slate of

electors pledged to support him." Hitson v. Baggett, 446 F.

Supp. 674, 675 (M.D. Ala. 1978), aff'd mem., 580 F.2d 1051
(5th Cir. 1978). Accordingly, when the Secretary of State,
pursuant to state law, authorizes the printing of names of
presidential candidates on the general-election ballot, he or

she is also participating in executing the state's power under

*In the first ©presidential election five state
legislatures directly appointed the electors without any
participation by the voters. McPherson, 146 U.S. at 29-30.
Today "in each of the several States the citizens themselves
vote for Presidential electors." Bush v. Gore, 531 U.S. at
104.
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Article II of the United States Constitution to select
presidential electors. This power, however, expressly granted
to the States by the Constitution, must be exercised in
conformity with other provisions of +the Constitution,
including the qualifications clause.

b. The Duty of the Secretary of State to Support the
United States Constitution

The United States Constitution is the supreme law of the
land. "This Constitution, and the Laws of the United States
which shall be made in Pursuance thereof ... shall be the
supreme Law of the Land ...." U.S. Const. Art. VI, cl. 2. In
the immediately following clause the Constitution binds state
officials to obey this mandate: "[A]ll executive and judicial
Officers ... of the several states, shall be bound by Oath or
Affirmation, to support this Constitution ...." U.S. Const.
Art. VI, cl. 3. The Alabama Constitution requires state
officials to take a similar oath or affirmation to support the
federal and state constitutions:

"All members of the 1legislature, and all
officers, executive and judicial, before they enter
upon the execution of the duties of their respective

offices, shall take the following oath or
affirmation:
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", e y sSolemnly swear (or
affirm, as the case may be) that I will
support the Constitution of the United
States, and the Constitution of the State
of Alabama, so long as I continue a citizen
thereof; and that I will faithfully and
honestly discharge the duties of the office
upon which I am about to enter, to the best
of my ability. So help me God.'"

Art. XVIi, § 279, Ala. Const. 1901. See also Speiser v.

Randall, 357 U.8. 513, 536 (1958) (Douglas, J., concurring)
("All public officials -~ state and federal -- must take an
cath to support the Constitution by the express command of
Article VI of the Constitution."); The Federalist No. 27, at
175 (Alexander Hamilton) (Jacob E. Cooke ed., 1961l) (noting
that "all officers, legislative, executive, and judicial, in
each State, will be bound by the sanctity of an oath" to
support the constitution as the supreme law of the land);

Shuttlesworth v. Birmingham Bd. of Educ., 162 F. Supp. 372,

381 (N.D. Ala. 1958) ("As executive officers of the State, the
members of the defendant [Birmingham] Board [of Education] are
likewise required to 'be bound by Oath or Affirmation to
support this Constitution.'™™).

The oath to support the constitution, wrote Justice

Story,
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"results from the plain right of society to require
some guaranty from every officer, that he will be
conscientious in the discharge of his duty. Oaths
have a solemn obligation upon the minds of all
reflecting men, and especially upon those, who feel
a deep sense of accountability to a Supreme being."

ITII Joseph Story, Commentaries on the Constitution of the

United States § 1838 (1833). Story explained the purpose for

state officers to execute the oath: "The members and officers
of the state governments have an essential agency in giving
effect to the national constitution. .. [Flunctions,
devolving on the state authorities, render it “highly

important, that they should be under a solemn obligation to

obey the constitution.” Id., § 1839. George Washington
admonished his countrymen that "'"the constitution which at

any time exists, till changed by an explicit and authentic act

of the whole people, is sacredly obligatory upon all."'" State

v. Manley, 441 So. 2d 864, 867 (Ala. 1983) (quoting In_re

Opinion to the Governor, 55 R.I. 56, 61, 178 A. 433, 436

(1935), quoting in turn R.I. Const. Art. I, § 1).

Under the Constitutions of the United States and of the
State of Alabama, the Secretary of State, as an executive
officer of the State of Alabama, has an affirmative legal duty

to recognize and support the United States Constitution as the
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supreme law of the land.?? The United States Constitution does
not supply a detailed catalog of the specific duties
encompassed by the Article VI oath of allegiance. "A
constitution, to c¢ontain an accurate detail of all the
subdivisions of which its great powers will admit, and of all
the means by which they may be carried into execution, would
partake of the prolixity of a legal code, and could scarcely

be embraced by the human mind."™ M'Culloch v. Maryland, 17 U.S.

(4 Wheat.) 316, 407 (1819). Nonetheless, as Chief Justice John
Marshall stated for the Court in regard to the oath for

judicial office:

*?The Secretary of State argues that she does investigate
the qualifications of candidates in "a very specific set of
circumstances, " namely, "when she has knowledge gained from an
official source while performing her duties as prescribed by
law, that a candidate has not met a certifying qualification.”
Secretary of State's brief, at 11. The Attorney General's
opinion on which she relies states: "The Code does not require
the Secretary of State to determine whether each nominee meets
all the qualifications for his or her particular office.” Op.
Att'y Gen. No. 1998-00200 (August 12, 1998), at 3. Further,
"the Secretary of State has no duty to investigate facts not
within his official knowledge ...." Id., at 5. The Attorney
General's opinion, however, cites only state-law requirements
for ballot access that may give rise to "official knowledge,"
such as an ethics-commission notice or a duty to verify
petition signatures. Id., at 3. The opinion does not mention
the federal qualifications clause implicated in this case.
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"Why otherwise does [the Constitution] direct
the judges to take an oath to support it? This oath
certainly applies, in an especial manner, to their
conduct in their official character. How immoral to
impose it on them, if they were to be used as the
instruments, and the knowing instruments, for
violating what they swear to support!

n
-

"Why does a judge swear to discharge his duties
agreeably to the constitution of the United States,
if that <constitution forms no rule for his
government?"”

Marbury v. Madison, 5 U.S. (1 Cranch) 137, 180 (1803). See

also Collier v. Frierson, 24 Ala. 100, 109 (1854) (discussing

the constitutional ©provisions for amending the state
constitution and asking: "But to what purpose are these acts
required, or these requisitions enjoined, if the Legislature
or any other department of the government, can dispense with
them") .

The "last and closing clause of the Constitution" binds
all executive and judicial officers of the several states "to

preserve it in full force, in all its powers, and to guard

against resistance to or evasion of its authority, on the part

of a State." Ableman v. Booth, 62 U.S. (21 How.) 506, 524

(1858) (emphasis added).
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"[E]very State has plighted tc the other States to
support the Constitution as it is, in all its
provisions, until they shall be altered in the
manner which the Constitution itself prescribes. In
the emphatic language of the pledge required, it is
to_support this Constitution.™

62 U.S. (21 How.) at 525.

c. Enforcing the Qualifications Clause

r—

The qualifications clause is justiciable. In two cases
federal district courts have upheld decisions of state
officials, including secretaries of state, who refused to
qualify proposed candidates for the presidential ballot who

were less than 35 years old. In Socialist Workers Party of

Illinois v. Ogilvie, 357 F. Supp. 109 (N.D. Ill. 1872), the

court declined to enjoin the decision of the State Electoral
Board, which included as a member the Illinois Secretary of
State, refusing to place on the presidential ballot the
Socialist Workers Party candidate for President, who was
admittedly 31 years old. The candidate, the court found, "does
not fulfill the eligibility requirements specified in Article
II, Section 1 of the United States Constitution.” 357 F. Supp.

at 113. Recently, in Peace & Freedom Party v. Bowen, 912 F.

Supp. 2d 905 (E.D. Cal. 2012), the court upheld a decision of

the California Secretary of State refusing to 1list Peta
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Lindsay on the 2012 primary ballot as the Peace and Freedom
Party candidate for President. The Court noted that Lindsay,
whose attorney admitted in a letter that she was 27 years old,
"is ineligible to serve as president due to her age." 912 F.
Supp. 2d at 908.

These cases address situations in which allegedly
ineligible presidential candidates have sought judicial relief
from the decisions of state election officials excluding them
from the ballot because they were underage. See also Hassan v.
Colorado, 870 F. Supp. 2d 1192, 1195 (D. Colo. 2012), aff'd,
495 F. App'x 947 (10th Cir. 2012) (denying a motion to enjoin
the Colorado Secretary of State from refusing to certify for
the presidential ballot a naturalized citizen who could not
affirm that he was "'a natural-born citizen of the United
States'™). The case before us seeks inverse relief: to require
the Secretary of State to investigate for ineligibility
candidates she has already certified for the presidential-
election Dballot and to screen all such candidates for

eligibility in the future. In Jones v. Bush, 122 F. Supp. 2d

713 (N.D. Tex. 2000), aff'd, 234 F.3d 134 (5th Cir. 2000)

(table), registered voters in Texas sought an injunction to
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restrain the 32 Texas electors from casting their votes for
both George W. Bush as President and Richard B. Cheney as Vice
President on the ground that both were inhabitants of Texas in
violation of the first clause of the Twelfth Amendment.?® The
court found that the voters lacked standing for failure to
show particularized injury, id. at 716-18, but nevertheless
addressed the merits of the case to "assist the parties in
obtaining full appellate review in the short period that
remains before the Electoral College votes." Id. at 718.
Equating the term "inhabitant" as wused in the Twelfth
Amendment with the term "domicile" as used in personal-
jurisdiction law, the court found that Mr. Cheney was
domiciled in, and thus an inhabitant of, Wyoming. Accordingly,
the plaintiffs failed to satisfy their burden to show a
likelihood of success on the merits of their claim that the
Vice President-elect was an inhabitant of Texas. Id. at 718-

21.

In Jones v. Bush, the court directly adjudicated,

although as dicta, an alleged violation of an eligibility

*"The Electors shall meet in their respective states, and
vote by ballot for President and Vice-President, one of whom,
at least, shall not be an inhabitant of the same state with
themselves ...." U.S. Const. Amend. XII.
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provision of the United States Constitution without any
auxiliary grounding in state law. In this case the plaintiffs
seek to require the Alabama‘Secretary of State to respect her
duty and oath of allegiance to the United States Constitution
either as an adjunct requirement to the "otherwise qualified"
phrase in § 17-9-3 or as a freestanding duty under the United
States Constitution. The presidential-eligibility provisions
of the United States Constitution, where unambiguous and
directly applicable to the actions of a particular state
official, do not require the existence of a parallel state
statute to be enforceable. Otherwise a state could nullify
within its borders the eligibility provisions of the federal
constitution simply by not passing enabling legislation.
"Constitutional provisions are presumed to be

self-executing." 16 C.J.S. Constitutional Law § 89 (2005). "A

constitutional provision is considered to be self-executing
when additional legislation is not required for it to be

effective." Cole v. Riley, 989 So. 2d 1001, 1005 n.2 (Ala.

2007). The qualifications clause prohibits anyone from being
eligible for the office of President who does not meet the

three qualifications stated therein. "[Ulsually no legislation
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is required to effectuate a constitutional provision that is
prohibitory im its language een " 16 An. Jur. 2d

Constitutional Law § 101 (2009).

As the gatekeeper for presidential-ballot access in
Alabama, the Secretary of State is the official upon whom
rests the duty to enforce the qualifications clause. "A state
acts by 1its legislative, its executive, or its Jjudicial

authorities. It can act in no other way." Ex parte Virginia,

100 U.S. 339, 347 (1879). If the responsible state official
could defy or deliberately ignore the Constitution, "the
restrictions of the Federal Constitution upon the exercise of

state power would be but impotent phrases." Sterling v.

Constantin, 287 U.S. 378, 397-98 (1932). "'[Aln official,

whose duty it was to enforce the law, [may not] disregard the
very law which it was his duty to enforce ....'" Faubus v.

United States, 254 F.2d 797, 807 (8th Cir. 1958) (gquoting

Strutwear Knitting Co. v. Olson, 13 F. Supp. 384, 391 (D.

Minn. 1936)). Compare Seay v. Patterson, 207 F. Supp. 755, 756

(M.D. Ala. 1962) (noting that "the governor of a state when he

acts or fails to act in his official capacity must be and is
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always subject to the constitutional limitations imposed upon
him by the Constitution of the United States").

To the extent that state laws did not empower the
Secretary of State to implement the requirements of the
qualifications clause or even forbade her so to act, such laws
would have to recede Dbefore her oath to support the
Constitution and the superior mandate of the Supremacy Clause.
"[Clonflicting obligations" under state law are "without

effect” in the face of superseding federal law. Washington v.

Washington State Commercial Passenger Fishing Vessel Ass'np,

443 U.S. 658, 691-92 (1979). Section 17-14-31 requires the
Secretary of State to place the names of national-convention
nominees on the presidential ballot without any necessity to
examine their qualifications unless the candidates ran in the
presidential primaries. This provision cannot diminish the
eligibility requirements of the presidential-qualifications
clause. "There is no such avenue of escape from the paramount
authority of the Federal Constitution."™ Sterling, 287 U.S. at
398.

Further, the Secretary of State may not expressly disavow

in her official capacity a requirement of the United States
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Constitution that she is bound by ocath to support and that
directly implicates her duties as an executive officer of the
State. "The States and their officers are bound by obligations

imposed by the Constitution ...." Alden v. Maine, 527 U.S.

706, 755 (1999). Two scholars observe:

"[Plowerful rule-of-law concerns militate against
the proposition that state actors ought to be able
to ignore some parts of the Constitution on the
ground that those parts really aren't all that
important. The very point of a written constitution,
one might think, is to put such arguments off limits
to the governmental officials who are bound by the
document's requirements."”

Sanford Levinson & Ernest A. Young, Who's Afraid of the

Twelfth Amendment?, 29 Fla. St. U. L. Rev. 925, 943 (2001). As

Chief Justice John Marshall noted: "To what purpose are powers
limited, and to what purpose is that limitation committed to
writing, if these limits may, at any time, be passed by those

intended to be restrained?" Marbury v. Madison, 5 U.S. (1

Cranch) at 176. The statement of the Deputy Secretary of State
in an agency capacity that the Secretary of State's "office
would not investigate the legitimacy of any candidate” is
legally untenable, as is the statement of the Secretary of
State in her motion to dismiss that she "has no legal duty to

investigate the qualifications of a candidate." Under both the
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Supremacy Clause and the oath she took to support the United
States Constitution, the Secretary of State has a legal duty
to observe the presidential-eligibility requirements of
Article II, § 1, clause 4 of the United States Constitution.
She may not refuse to recognize this duty without violating
her oath of office or offending the Supremacy Clause.®® The
absence of a specific state-law requirement to enforce the
qualifications clause does not operate as a waiver of her
superior duty under federal constitutional law. "The laws of
the United States are as much a part of the law of Alabama as

its own local laws." Forsyth v. Central Foundry Co., 240 Ala.

277, 282, 198 So. 706, 710 (1940).

I1V. Remedy

Under Alabama law, the Secretary of State is bound by the
"otherwise qualified” clause of § 17-9-3 in making a decision
to print on the general-election ballot the names of
presidential candidates nominated by a national convention who

have also participated in the presidential-preference primary.

“See U.S. Term Limits, 514 U.S. at 817 (noting Thomas
Jefferson's observation that "'to add new qualifications to
those of the Constitution would be as much an alteration as_to
detract from them'" (quoting letter of Jan. 31, 1814, to
Joseph C. Cabell, in 14 Writings of Thomas Jefferson 82 (A.
Lipscomb ed. 1904) (emphasis added))).
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Those qualifications include the requirements of the
presidential-gualifications clause that the Secretary of State
is bound by ocath and the Supremacy Clause to observe. Because
the mandate of the presidential-qualifications clause is self-
executing, its effectiveness does not depend on implementing
legislation. Thus, regardless of state law, the Secretary of
State has a duty to observe the requirements of the
presidential-qualifications clause in certifying any candidate
for the presidential ballot in the general election.

Section 17-16-44 forbids any state court from ordering
the Secretary of State to decertify the votes cast for a
presidential candidate after a general election has taken
place. Further, any remedy in regard to the qualifications of
a President-elect is a congressional responsibility. Once the
election of 2012 occurred and Alabama's electoral votes were
certified by the Governor and cast on the day designated, the
State lost jurisdiction under both state and federal law to
alter its electoral votes, thereby making issues of
ineligibility or decertification moot. Under the "capable of
repetition, yet evading review" exception to mootness,

however, the circuit court should have granted the petition

77



Case 3:12-cv-00280-HTW-LRA Document 105-3 Filed 03/27/14 Page 54 of 59

1120465

for a writ of mandamus to the extent of ordering the Secretary
of State to recognize and implement in future presidential
elections the mandate of the federal constitution that

presidential candidates satisfy the citizenship requirement of

Art, II, § 1, cl. 4, of the United States Constitution.

The Secretary of State is a constitutional officer. Art.
V, § 134, Ala. Const. 1901. The manner in which the Secretary
of State implements the federal constitutional mandate falls
in the first instance within her executive discretion. Henley

v. Birmingham Trust Nat'l Bank, 295 Ala. 38, 56, 322 So. 2d

688, 704 (1975) (Maddox, J., dissenting on other grounds)
(noting that the attorney general "is a constitutional officer
and is vested with executive discretion"). The plaintiffs
sought a writ of mandamus from the circuit court ordering the
Secretary of State to require from each presidential candidate
a verified birth certificate. Presentation of a birth
certificate is indeed a common means of determining age and

citizenship.?® Although I would not prescribe the manner in

»The plaintiffs assert that "a teenager applying for a
learner's license must submit an original, bona fide birth
certificate. The same is true for a Boy Scout before he joins
a troop." Plaintiffs' brief, at 37. See § 32-6-8(b), Ala. Code
1975 (stating that "[t]lhe age of the applicant [for a
learner's license] shall be substantiated by the applicant
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which the Secretary of State is to verify eligibility of
presidential candidates, I believe she has a duty as the chief
elections official of Alabama to implement the natural-born-
citizen requirement of Article II, § 4, of the United States
Constitution.

V. Conclusion

Although the plaintiffs' request for relief is moot as to
the legality, conduct, and results of the 2012 election, under
the "capable of repetition, yet evading review" exception to
mootness, the circuit court, in my view, should have granted
the petition for a writ of mandamus to the extent of ordering
the Secretary of State to implement the natural-born-citizen
requirement of the presidential-qualifications clause in
future elections.

Furthermore, I believe the circuit court should have
granted the petition for a writ of mandamus to order the
Secretary of State to investigate the gqualifications of those
candidates who appeared on the 2012 general-election ballot

for President of the United States, a duty that existed at the

filing with the department a certified copy of his or her
birth certificate"). Federal passport regulations state that
a birth certificate is "[plrimary evidence of birth in the
United States."™ 22 C.F.R. § 51.42(a).
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time this petition was filed and the object of the relief
requested. Although the removal of a President-elect or a
President who has taken the oath of office is within the
breast of Congress, the determination of the eligibility of
the 2012 presidential candidates before the casting of the
electoral votes is a state function.

This matter is of great constitutional significance in
regard to the highest office in our land. Should he who was
elected to the presidency be determined to be ineligible, the
remedy of impeachment is available through the United States
Congress, and the plaintiffs in this case, McInnish and Goode,
can pursue this remedy through their representatives in
Congress.

For the above~stated reasons, I dissent from this Court's
decision to affirm the Jjudgment of the circuit court
dismissing this action on the motion of the Secretary of

State.
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PARKER, Justice (dissenting}.

I agree with Chief Justice Moore's dissent with the
exception explained below.

I agree with Chief Justice Moore's conclusion that the
Secretary of State, as the chief elections official of
Alabama, has a duty, under both Alabama and federal law, to
ensure that the candidates for President of the United States
whose names are placed on an Alabama election ballot meet the
applicable qualifications. I write separately, however, to
clarify that I do not believe that the Secretary of State has
an affirmative duty to investigate, on his or her own
volition, all the qualifications of every proposed candidate,
but that the Secretary of State's duty to investigate a
potential candidate's qualifications arises once the Secretary
of State has received notice that a potential candidate may
lack the necessary qualifications to be placed on an Alabama
election ballot. For the following reasons, I believe that,
in the present case, the Secretary of State received notice
sufficient to raise a duty to investigate the qualifications
of President Barack Hussein Obama before including him as a

candidate on Alabama's election ballot.
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This is not the first time that Hugh McInnish has
appeared before this Court concerning this issue. On March 6,
2012, one week before Alabama's primary elections were held on
March 13, 2012, McInnish filed in this Court a petition for a
writ of mandamus requesting that this Court order the
Secretary of State

"to demand that [President] Obama cause a certified

copy o©f his Bona Fide birth certificate to be

delivered to her direct from the government official

who is in charge of the records in which it is

stored, and to make the receipt of such a

prerequisite to his name being placed on the Alabama

ballot for the March 13, 2012, primary election, and

on the ballot for the November 6, 2012, general

election.™
(Case no. 1110665.) As I noted in my unpublished special
concurrence to this Court's order striking McInnish's petition
for a writ of mandamus: "McInnish attached <certain
documentation to his mandamus petition, which, if presented to
the appropriate forum as part of a proper evidentiary
presentation, would raise serious <questions about the
authenticity of both the 'short form' and the 'long form'

birth certificates of President Obama that have been made

public.”
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On March 6, 2012, the Secretary of State was served with
McInnish's petition for a writ of mandamus, including the
attached documentation raising questions about President
Obama's qualifications. That documentation served by McInnish
on the Secretary of State was sufficient to put the Secretary
of State on notice and raise a duty to investigate the
qualifications of President Obama before including him as a
candidate on an Alabama election ballot.

Therefore, I respectfully dissent from the majority's

decision affirming the circuit court's judgment.
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