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i{EMBERS PRESENI: Dudley Cruea, Chairman of the hdiana Election Commission IIEC]; S.
Anthony Long, Vice-Chairman; Butch l.4organ; loseph I\4. Perkins, Jr.

IvlEl"lBERS ABSENT: None.

STAFF ATTENDING: Laurie P. Christie/ Co-Director, Election Division, Office of the Indiana
Secretary of State ("Election Division"). Mary Ann Tippett, Co-Diredor; J. Bradley King, Co-General
Counsel, IEC and Eledion Division; kristi Robertson, Co-General Counsel, iEC and Election Division;
Bruce Northern, NVRA and Precincts Coordinator.

ALSO ATTENDII{G: Mr. Raymond Charles Bowyer. Walton; Mr. Marcus Bu.qher IV, Enqlish, t4r.
Bob Kern,Indianapolis; 14r. Stephen Laudig, Indianapolis; I\4r. BillMassey, Eckerty; Mr. Ri.hard A.
Iqaughmer, Logansport; I\4s. Suzanne McBride, Indianapolis; Iqr. Scott D. Pelath, Michigan City; Ivls.
Andrea Roberts, Indianapolis; Candias Scott, Marion County Democratic Party; I\4r. Brent Welke,
Enqlish.

The chair noted that copies of these minutes had been distributed to membe.s before the
m€etin9.

l,lr. Long moved that the December 23, 1997 Commission minutes be approved as submitted.
Mr, Perkins seconded the motion. There being no further discussion, the chair called the question,
afld declared that with four members (I1r. Cruea, !1r. Long, 1.4r. Morgan, and Mr. Perkins) voting
"aye", and no member votinq "nay", the motion was adopted,
Indiana Election Commission
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Th€ chair call€d the ilarch 10, 1998 meeting of the lndiana Election Commission to order at
1:40 p.m. in Conference Center Room 1, lndiana Government Center South, 302 West Washington
Street, hdianapolis, Indiana, stating that proper notice of the meeting had been given as required
by state law, and that a quorum of commissjon members was present.

2.

The chair noted that copies of these minutes had been distributed to members shortly before the
meetinq was called to order.

Mr. Perkins moved that the lanuary 13, 1998 Commission minutes be approved as submitted. 14r.

Morgan seconded lhe motion. There being no further discussion, the chair called the question, and
dec,ared that with four members (1,1r. Cruea, Mr. Long, Mr. Morgan, and Mr. Perkins) voting "aye',
and no member voting "nay", the motion was adopted.

3.

4.

The chair noted that copies of these minutes had been dastributed to members before the meetinq.

Mr. Morqan moved that the lanuary 20, 199a Commission minutes be approved as submitted. 14r.

Cruea seconded the motion. Mr. Long stated that he would abstain on this motion since he had not
been present at this meeting. There being no further discussion, the chair called the question, and
declared that with three members (14r. Cruea, Mr. Long, lv1r. Morgan, and t'lr' Perkins) voting "ave",
no member voting "nay". and one member (14r' Long) abstaining, the motion was adopted.

5. DETERMINATION OF CAI{DIDATE ELIGIAILTTY:

The chair stated that he would like to set a few ground rules before the Commission began its
consideration of these matters. He indicated that those testifying should limit their remarks to flve
minutes, with rebuttals being limited to three minutes. The chair stated that lhose testifying are to
addrcss the Commission and not each other, He stated that all comments should be made to the
chair and that bickering between parties would not be tolerated.

The chair asked tvlr. King and Ms. Robertson to keep the time for the Commission's proceedings and
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to present the cases. The chair recognized f4s. Robertson, who stated that she and Mr, King wished
to call the Commission's attention to some of the statutes that the Commission would be operating
under. She noted that a new statute had been enacted in 1997 that would alter the Commission,s
procedure. IYs. Robe.tson said thar Indiana Code 3-8-1,2, as amended, estabtished the procedures
for today's hearing. She stated that a registered voter of the election district in which a candidate
sought office must file a sworn statement with the Election Division setting forth the facts and law
applicable to a candidate's questioned eligibility before the Commission had jurisdiction to consjder
whether the candidate was eligible. lv1s. Robertson said that subsection (e) of this Code section no$r
contains language providing that the Commission "shall" (rather than "may") order a candidate ro
be removed from the ballor if the Cornmission determines that a candidate does not comply with the
United States or lndiana Constitutions, or the Indiana Election Code's requirements conceming
candidate elagibility.

Ms. Robertson noted that Indiana Code 3-8-2-18 requires the Commission to act regarding
questioned declarations of candidacy no later than the fifty-Fourth day before an election, which
would be lYarch 12, 1998 in lhe case of the primary election. She added that the Election Davision is
required to give the best possible notice of its hearinq to any interested party, such as the
challenqed candidates.

ln response to a question from Mr, Long, lYs. Robertson and l4r, King indicated that since today was
March 10, 1S98, the Commission could continue its consideration of a candidate challenge until
March 12, but could not adjourn its meeting and still meet the lorty eight hour notice requirement
for scheduling a subsequent meeting before the deadline.

Ihe chaar recognized Mr. King, who stated that on t'larch 4, 1998, the co-directors of the Indaana
Election Davision had acted under lndiana Code 3-8-2-17 to ceftiry to the appropriate county
election boards the last of candidates who had filed for nomination at the l'4ay 1998 primary for state
level offices, judicial offices, and for prosecuting attomey. He noted that entire certification was an
approximately three hundred page document separately bound and available for the Commission's
proceedangs today. Mr. K.ng stated that the staff requested that the certification be entered into the
record of today's meeting so that either candidates or challengers could refer to it, Mr, Perkins
moved that the certification as presented by admitted into the record of the Commission's
proceedings today, 14r. Long seconded the motion, There being no further discussion, the chair
called the qLrestion, and declared that with four members (lYr. Cruea, Mr. Long, Mr. Morgan, and
Mr. Perkins) voting "aye", and no member voting "nay". the motion was adopted. The document
was incorporated by reference into these minutes. [Copies of all documents incorporatecJ by
reference are available for public inspedion and copying in the Election Division office.l

14r. King slated that the process of certifying pramary election candidates to the counties will also
reflect any decision made by the Commission today regarding candidates. He noted that under IC 3-
8-2-19, the Electaon Division is required to immediately certify any amendment that should be made
to the certification. Mr. King stated that at this time, the list shows all candidates who have filed
with lhe Election Oivision. l-ie said that if the Commission ruled that a candidate was ineliqible, an
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certification would be sent to the appropriate counties. Mr. King said that, as wiih other
administraiive determinauon made by the Commission, an inlerested party who ob.iected to the
actions of the Commission would be required to bring litjgation to pursue their appeal.

The chair then requested that all those who intended to testify stand for the administration of the
oalh. 14r, King administered lhe oath to the witnesses.

Mr. Long requested that staff present a summation of the issues involved in each of the cases for
the benefat of both the Commissaon and others in attendance. The chair recognized lYr. King, who
stated that the causes appeared on the agenda jn the order that the EleEtion Division received the
required sworn statement regarding $e candidate. He indicated that he and l'4s. Robertson could
provide in a sentence or two the basic issues raised regarding the candidates, with those in

attendance making the arguments for or against the eligibility of the candidate in each case.

A. CAUSE 9A.O1: TtIE DECLARATION OF CANDIDACY OF },IARCUS M. BURGHE& IV, FOR
PROSECUTING ATTORT{EY FOR CRAWFORD COUNTY:

The chair recognized l4s, Robertson, who called the abovenamed cause, Ms. Robertson noted that
this challenge focused on the residency r€quirements applicable to a candidate for Prosecuting
Aitorney. The chair asked if any one presenl wished to testifv regarding this matter.

The chair recoqnized Mr- Brent Welke, who stated that he was both couns€l for lvlr' William H.

Massey, and a co-challenger in this matter. He noted that llr. Massey and IYr. Vernon Blair had each
filed an affidavit in this cause.

I\4r. Welke stated that there are Five candidates for Prosecuting Attornev in Crawford Countv,
including IYr. Eurgher, Mr- Blajr, and himself. He added that a deputv prosecuting attornev was
running for Prosecutinq attorney on the Democratic ticket, while the incumbent Prosecuting
aEornay is seeking reelection on the Republican ticket However, Mr. Welke noted lhat he

understood that the incumbent had been recently suspended by the Indiana Supreme Court, He

indicated that the deputy and incumbent Prosecuting Attornev had declined to join the other
candidates in this challenge due a potential conflict of anterest.

Mr. Welke requested that t'lr. l4assey's affidavit be incorporated by reference in this proc€eding The

Commission aonsented, and the affidavit was labeled "Exhibit A_1" in this cause. lulr' welke then
presented a twenty_seven page extract from the certified primary election candidate list presented

earlier, and requeated that this document be incorporated bv reference in this proceeding The
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Commission consented, and the document was labeled "Exhibit A-2" in this cause. Mr. Welke stated
that the certification listed 525 candidates, and that 524 of these candidates had listed a street
address with a number, or a rural route with a box number, l'le noted that lr4r, Burgher instead had
listed "Highway 64, English". Mr. Welke stated that Highway 64 was a very lengthy road whach runs
the eniire ,enqth of Crawford County, and that the address contained no number- Mr. Welke stated
that Crawford County has a 911 address system, and that jf a man lived there, he should find out
his address number, but that Mr. Burqher had not.

Mr. Welke requested that Mr. Burgher's voter reqistration application be incorporated by reference
in this proceeding- The Commission consented, and the application was labeled "Exhibit A-3" in this
cause. Mr. Welke stated that the same address "Highway 64 West, English, Indaana" was listed in
the voter registration application.

Mr. Welke stated that the Commission could take notice of its own records, particularly Mr.
Burgher's declaration of candidacy. whi€h states that he resides in Patoka Township, Precinct 1, at
"West Highway 64, English.' He added that Precinct 1 is the e6st half of Patoka Township, which is
located an the north$/est corner of Crawford County. Ivlr. welke noted that in the same document,
l4r. BLrrqher states that he resides in the Town of English, which is located in Sterling Township, not
Patoka Township.

lvlr, Welke testified that he would defer some of his remarks to l'1r. Ilassey concerning certain
causes relating to the Harrison County Prosecuting Attorney's office, but noted that IYr. Burgher and
his father were both currently deputy Prosecuting Attorneys in Harrison County. He stated that he
unde.stood the statutes as requirinq all law enforcement officers, including deputy Prosecuting
Attorneys. to be residents of the county in which they work. IYr. Welke said that since there was not
aware that 14r. Burgher had resigned from this position, the presumption should therefore be that
Mr- Burgher resides in Harrison County.

Mr. welke requested that Ivr. Burgher's address information provided to the Indiana Supreme Court
be incorporated by reference in this proceeding. The Commission consented, and the document was
labeled "Exhibit a-4" in this cause. 14r. welke stated that this document indicates that Iyr. Burgher's
address is in Palmyra, which is located an Harrison County, or washington county, but not in
Crawford County.

t4r. Welke stated that he had made several inquiries, all unsuccessful, regarding the types of things
that an individual usually does on moving to a new residence. He indicated that there is no water
permit issued to Mr. Burgher by the utility that serves Highway 64. and that sance this utjlity does
not provide sewage
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service, an individua, must apply to the county for sewer service. He stated that no sewage permit
had been issued. and there was no water bill in the name of anyone named "&.rrgher."

Mr. Welke stated that there are no telephone listings or light sewice listed for anyone named
"Burgher." He referred to paragraphs 36 and 37 in his amdavit, noting that he had contacted
telephone directory assistance on February 27, and was advised that 1,4r, Burghe/s residence was in
New Salisbury in Harrison County. He added that when he telephoned the number listed for Mr.
Eorgher, the number was in the "366" exchange, which has no customeE in Crawford County He

added that when he called Mr, Burgher's number in the presence of I4r, Ivlassey, a voice answered
stating that this was the "Burgher residence." Mr. welke indicated that this reflected Mr. gurgher's

intent to maintain his Harrison County residence,

Iyr. wetke testified that even if Mr. Burqher did live at a specific address on state Highway 64, his
declaration of candidacy was still defective since it did not mntain a complete residence address. He
indicated that State Highway 64 was twenty miles long and crossed the four northem townships in
Crawford County, and thus stat,ng "Highway 64" did not satisfy this requirement, unless l'1r.

Burgher was willing to aver to the Commission that he owned the highway and all the property on
both sides of the highway.

ttr. welke stated that 14r. Burgher had not met the .equirements of hdiana Code 3_8-2-7(2) bv
stating contradictory information reqarding his residency in Patoka Township and the Town of
Enqlish.
I1r. Welke testified that a "Sarah Burger', who he believed may be Mr' Burgher's wife, had

registered to vote in Crawford Countv one day before the February 20, 1998 cand'dacy filing
deadtine, and had qiven the New Salisbury address as her former residence. He noted that this was

the address for thttelephone which an individual had answered stating "Burgher residence." Mr'

welke added that the statutes referred to the spouse's residence as an important factor to be

considered in determining residency

Iyr. Wetke added that he understood that IYr. Burgher's father owned an interest in a mobile home

sates tot on Highway 64. He indicated that there was one mobile home on this lot, but that he had

visited the site after business hours and found no one present. Mr. welke stated that he did not
betieve lyr. Burgher intended to live in a house wah no utilities, no water, and no residence address

Mr. Welke indicated that he had checked with every source, but there was no evidence, aslde from

Mr. Burgher,s sworn affidavit, that he lives (or ever has lived) in Crawford County, Indiana, and that
l4r' Burghe/s candidacy is spurious.

lndiana Elect'on Commission
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The chair recognized Mr. Massey. who stated that he had lived at his current address for about nine
years, and had lived in Crawford County for about twenty-eight years. I\4r. t4assey said that he knew
Mr. Burgher's father very r rell, but had never seen the candidate until today's meeting. He testified
that he had gone to the Eckery post office, and was advised that there was no Eurghdr receiving
mail through ihat otfice. t4r. wetke srated that this post office serves patoka Toyrnahip.

f4r. Ilassey stated that he asked Ms. Peggy Bullington, the Crawford County Circuit Court Cterk, jl
lvlr. Bu.gher had moved to the County, and was totd that she did not know. Mr. Massey remarked
that he drove on Highway 64 from one end of Cr6wford County to the other, looking for a trailer
that he had been told I\4r. Burgher had moved to. He indicated that he folnd two tr;ibrs on Lake
Patoka, which were unoccupied. without utjlities, and had 'for sale" sagns. Mr. Massey said that he
asked everyone he knew if Mr. Burgher had moved to Crawford County, but no one had any
information, l'4r. Massey said he had also called the Harrison County Prosecutinq Attorney's offrce,
and was advised that l4arcus Burgher IV was still working there. 14r. Massey conctuded by sLating
that he is a registered voter of Crawford County, and a member of the Democratic party.

There being no questions for I\4r. Welke or Mr. Massey, the chaar recognized t4r, Marcus Burgher, IV,
Iv1r, Burqher stated that he was present to respond to the challenges to his declaration ol candidacy
flled by Mr. Welke, Mr. lrlassey, and Mr. Blair. Ivlr. Burgher said that some of lhe statements made
by f4r. Welke are true, and ihat he would not deny them.

IYr. Burgher stated that he graduated from law schoo' in 1996, and did not have a home of his own
at that time. He said he moved in with his parents after being sworn in to the bar, and rcmained
there until August 9, 1997. He stated lhat he and his wile then purchased a home in Harrison
CoLlnly since he did not know whether his wife would be working in Louisville, Kentucky. Mr.
Burgher saad that he and his wife had lived there since that date. I\4r. Burgher stated that his wife is
currently working in Louisville, Kentucky.

f4r. Burgher testified that in December 1997 he decided he wished ro run for Prosecuting Attorney
in Crawford County. He added that he was concerned with the length of his wife's commute to her
job, and asked if she would be willing to move. He stated that she agreed to do so, and he
thereupon decided to move to Crawford County. t4r. Burgher said that since he had a home in
Harrison County with an $800 per month mortgage, he was concerned about how he could make
payments for another residence. He added that his father, who is also a deputy prosecuting
attorney. also owns Sunset Homes, Inc., which consists of a mobile home sales park lot and a
modular home. Mr, Burgher stated that the lot contains approximately three acres, has grass and
gravel, the office building that 1,4r. Welke referred to, and a "pole barn" type bualding with water and
sewer hookup,
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Mr. Burgher said that on lanuary 10, 1998, he left lhe Sunset lot and made an offer to purchase a
1500 foot home For approximately $34,000 that would be located in Crawford county. He stated
that, notwithstanding IYr. Welke's testimony, he visited the Crawford County Health Department to
arrange for soil testing on lanuary 22, obtained a septic system permit on January 27, 19q8, and
paid for a survey to be done on the propei.y. I\4r. Burgher stated that this property was located in
lames Township, and that he was not registered to vote there. He indicated that he had
encountered a problem when the property owner wanted him to install a basement und€r the house
at an added cost, which he could not do. lqr. aurqher said that he had akeady asked his father af h€
could buy part of the Sunset lot if he would be unable to purchase land, and set the 1500 foot home
on that property. I4r. Burgher stated that his father had told him he could do so.

IYr. Burgher stated that although he now owned property to locate the house on, he did not have an
address since untal he knew for certain that the house would be staying on the Sunset lot, the lot
could not be divided to receive two 9ll addresses. He added, however, that the Sunset lot was
owned by his family, and he did have the right to put the house there.

Mr. Burqher indicated that after the problem arose with lhe septic permit, he entered into a two
month lease agreement with Sunset Homes since he needed to obtain a residence ammediately. He
stated that he could park the mobile home next to the pole bam building and hook up to the water,
septic, and electric utilities at a cost of $125 a month.

Ivlr. Burgher testified that he had contacted l4s. Robertson on several occasions concerning the
requirements for residency to ensure that he had done everything proper so that he would be able
to be a candidate for Crawford Counfy Prosecuting Attorney. He indicated that he placed his home
on the market for sale the week of late December through January 4, and that he had placed a yard
sign "for sale by owner" out at that time. l'4r. Burgher stated that he had shown the house for sale
on numerous occasions, and that he recently completed the paperwork for the house to be listed
with Century 21 th.ough his uncle, who is a realtor.

IYr. Burgher said that he registered to vote on lanuary 20. 1998, by appearing before Peggy
Bullington, the crawford county circuit court clerk. He testified that he told her that he was not
certain where the final location of lhe property would be, and that he had his father's permission io
set the house on the Sunset lot. He added that she had stated that he could apply to register to
vote at that location if he inlended to reside there. Mr. Burgher stated that he responded that
unless he iocated some other property, that his intent was to move there.
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I'tr. Burgher stated that on February 2, he entered into a purchase agr€ement for real properi"y, bul
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that lhe seller backed out of the agreement because he wanted to add on a basement to the
property, and as a .esutt, he encountered a probtem with getting the house set in time.

Mr. Burgher remarked that on February 13, 1998, he purchased Lots 85 and 86 in the New Town of
English, and that on l4arch 3, 1998 he had made a payment of 95,000 since they were stitt working
on setting the concrete slab where the house would be placed. Mr. Eurgher said that, weather
perrnitting, this work will be completed and the house set and ready to move into during this
coming weekend. lle indicated that the house is at a different location than the address where he
declared to register to vote, and that he did not challenge this fact. He said that he discussed the
possibility that he miqht move the house to a different address/ and inquired whether he would
need to amend his declaration of candidacy or voter registration. l,lr. Burgher stated that he was
advised that he would need to amend his voter registration.

I\4r. Burgher said that lvtr. Welke had remarked that he did flot have addresses, and that Mr.
Burgher had noi demonstrated any intent to move to Crawford Couoty. Mr. Burgher stated that Mr.
Welk€'s testimony that an individual could not have an Englash address and live in Patoka Township
Precinct 1 was not correct since the voter registration list for Crawford County showed several
individuals registered in that precinct with addresses in Engtish. Mr. Burgher added that,
notwithstanding Mr. Welke's remarks, he also had a receipt for Post Office Box 15 in English, dated
lanuary 20, 1998, the same day he registered to vote. IYr. Burgher also stated that his voter
registration application receipt, bank account statement, and motor vehicle registration for their
cars, and driver licenses for himself and his wife indicated the State Highway 64, English, address.
Mr. Burgher added that I{r. Welke is also sending him unsigned interrogatories in civil matters at
Post Office Box 15, Tazewell a.d Post Office Box 12, English. He noted that althouqh thls was in
violation of Indiana trial rules, IYr. Welke would not have sent the documents to those addresses if
he did nol believe Mr. Burgher would receive them.

t4r. Burgher stated that he is a part-time deputy Prosecuting Attorney in Harrison County, and has
served in that position since lanuary 1, 1997. He added that he has limited duties there, and ihat
there are other deputy Proseculing Attorneys in Harrison County who work in multiple counties. l'1r.
Burgher lestified that 1,4r. Welke's comment that a deputy prosecuting attorney must work in the
cosnty where lhe deputy resades is irrelevant to the matter here, did not include any statutory
reference, and is an inaccurate statement of the law.
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l'4r, Burgher asked the Commission to consider the laws governing residency. He noted that Indiana
Code 3-8-1 19 states that a candidate for Prosecuting Attomey musl be admilted to the practice of
law in Indiana before the generaleledion, and that the evidence submitted by I'lr. welke
concerninq the Supreme Court's records indicates that he meets this qualification. He added that his
address as set forth on the Supreme Court's records is his parents' address where he lived
immediately after taking rhe bar, and that this record has not since been changed.

Mr. Burgher referred the Commisslon to Indiana Code 3-8-1-1(b), which states that an individual is
not qualified to be a candidate for state, staae legislative, or local office unless the individual is
registered to vote in the election district that the individual seeks to .epresent no later than the
deadline for filing a declaration of candidacy, petition of nominataon, or certificate of nomination. He
stated that this statute does not refer to residence, but only to being a registered voter. He added
that to be a registered voter, Indiana Code 3-7-13-1 provides that an individual must b€ at least
eighteen years of age at the next qeneral, municipal, or special election, is a United States citizen,
and resides in a precinct continuously before a general, municipal, or special election for at least
thirty days. 1.4r. Burgher stated that l4r. Welke was mistaken, since Mr. Burgher could register lo
vote in Indianapolis today if he knew he was going to buy a place just by getting a new driver's
license, just as his wife did when she got a driver's license at their new address.

l4r. Burgher cited the case ol In re: Everard,333 N.E.2d 765, in which the Indiana Supreme Court
set forth ahe requirements for resldence. He noted that in this case, IYr. Everard was living in
Virgania, and had listed his address at his parents'home in Perry Colrnty. I\4r. Burqher said that the
court indicated that there were severat factors to take into consideration, but found in this case that
although 14r. Everard's driver's license and bar regjstratjon were still in virqinia, he met the
residence requirements.

I\4r. Burgher stated that he will have beefl living in crawford county, an a home with water and
utitity hookup, for at least thirty days before the election, and he has declared his intent to reside
on this lot at Sunset Homes. He added that the Clerk in Crawford County knew where this was
located when she assigned his voter .egistration to Patoka Precinct 1. He stated that he discussed
these residency issues with Ms. Robe(son on February 18, and then returned home to provide a

copy of his declaration of candidacy with the Crawford County Circuit Court Clerk. !1r. Burgher
testified that his wife then took time off of work to register to vote and to gel new license plates for
their cars. He noled that he then discovered he had made a typographical error on his declaration of
candidacy by writing Post Offlce Box 12, instead of Post Office Box 15. l4r. Burgher stated that he
immediately contacted the Election Division, and on the morning of February 20,
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returned to the Election Division and spoke again at length with Ms. Robertson to make certain he

had done everything properly regarding his candidacy. He testified that he then amended his

declarafion of candidacy to show "Post Office Box 15."

f4r. Burgher stated that if he had been iold he had done anything wronq, he would have withdrawn
his candictacy. He indicated thai he was not trying to deceive anyone, and that he was doing what
he thought was best for the couflty and for himself by makang an effort to move to Crawford County
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to make that his residence. I\4r. Burgher stated that he had done more than ludge Everard did in his
case, and that ludge Everard had been found to be a registered voter of Perry County and a valid
candidate.
I\4r. Burgher added that paragraph 15 of 14r. Massey's affidavit indicated that he had not timely filed
his application to be a registered voter. He responded that he had applied to register to vote on
lanuary 20, 1998, and declared as a candidate on February 18, 1998. and that there was no tharty
day requirement for voter registration preceding the declaration of candidac'y. He indicated that 1,4r.

Welke had mistaken the law on this point, and that much of his other information concerning Mr.
Burgher's utilaties was not relevant. wr. Burgher stated that IYr. Welke was furnishing this
information to the local newspaper for political purposes. He added that Mr. Welke had indicated
that 14r. Welke had contacted the current Crawford County deputy Prosecuting Attomey, 14r. Lester
Shelton, who had refused io join him in th,s petition to challenge 14r. Burgher's candidacy because
ofa potential criminal conflict. Mr. Burgher stated that he believed that if Mr, Shelton were
contacted, he would indicate rhat he told Mr. Welke he declined to be associated with him. He added
that he had spoken with lqr. Shelton who told him he did not belaeve Mr. Burgher had done anything

Mr. Aurgher stated that Commission members were welcome to listen to his voice mail message,
which does not refer to the "Marcus Burgher residence", but says "you have reached the Burghers,"
He indicated that this was an example of l'1r. Aurgher's twisting of the facts. He thanked the
Commission for their consideration of this matter.

The chair recognized Mr- King, who stated that with the consent of the Commission, the following
documents introduced by Mr, Surgher wouid be made a part of the record of this proceeding and be
designated as follows: (1) Exhibit A-1, l,lr. Burgher's voter registration receipti (2) Exhibit B-2, Mr.
Burgher's receipt for soil testinq; (3) Exhibit B-3, lYr. Burgher's septic permit; (4) Exhibit B-4, 14r.
gurgher's lease agreement with Sunset Homes, Inc. and accompanying document concerning the
'oakview" home model; (5) Exhibit a-5, Mr. Eurgher's warranty deed and related documents
concerning Lot 85 in the New Town of English; (6) Exhibit 8-6, l4r. Burgher's receipt for a Post
Office box; (7) Exhibit B-7, l4r.
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Burgheds copy of interrogatories from Mr. Welke; (8) Exhibit B-8, Mr. Burgher's copy of
interrogatoaes from 14r. Welke; (9) Exhibit B-9, lVr. Burgher's bank statement, with account

(10) Exhibit B-r0, the ljst of regjstered voters in Patoka Township, Crawford County, dated February
24, 1998; (11) Exhibit B-11, Mr. Burgher's wa.ranty deed for Lot 85, in the new Town of English;
(12) Exhibit B-12, Mrs. Burqher's molor vehicle registration; (13) Exhibit B_13, 14r. Surgher's
appraisal bill from Oavid B. Nunn; (14) Exhibit B-14, l'4r. Burgher's purchase agreement with
Opportunity Options, lnc-, and related documents concerning the warranty deed and financial
disclosure information for the pmperty; (15) Exhibit B 15, Mr. and Mrs. Burghe/s driver's licenses.
Th€ cofimission consented to the introduction of these documents into the record ofthis cause, The
exhibits are incorporated by reference into these minutes.

The chair recognized Mr. welke for three minutes of rebuttal.

lvlr. Welke remarked that 1"1r. David Everard is a personal friend of his, and he had worked with him
on several cases in Crawford County. He added that believed that Mr. Everard had always resided in
Perry County, except for a period of Ume when he had a military address, Mr. Long stated that he
believed Mr. Everard had been prosecuted for perrury before the Supreme Courtjudicial
qualif ications committee,

Mr. Welke said that the Commission had heard lenqthy discussion from 14r. Burgher as to what he
intends to do, but accordinq to the siatute it is not what he planned to do, but what Mr. Burgher did
as of February 20. He added that the statute also clearly indicates that the residence of the spouse
of a candidate is an important factor to consider, l'1r. Welke stated that Mr. Burgher's testimony
always referred to "I", and not to "\4e". and that there was no reference to any step taken by the
spouse to move to Crawford County. tie said that maybe the Commission would buy lopping off a
part of Mr. Burgher's father's mob,le home park, and calling it "land'. with the intent that he would
live during this four year term in the back of the mobile home sales lot. He stated that he found this
incredulous.

l4r. welke said that if IYr. Eurghe/s view of the statute prevailed, there would be no point in todav's
Commission meeling since everyone could move in by april 5 to prevent any successful challenge-
He argued that lhls is not the purpose of the statute, which was to provide that a person must live
in a residence fi6t, then run for office, not vice versa.

Mr. Welke then requested that the Commission view Mr' Massev's video. The chair noted that Mr.
Welke's rebuttal time was up. In response to questions from Mr. I\4organ and trlr. Perkans regarding
what was on this video, Mr. welke stated that thls was a short
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video prepared by Mr. Massey showing the small areas lopped off of the mobile home sales lot. Mr.

l.lorgan siateO thit he was n6t inclined to view this video. The chair responded that IYr. welke could

mov; to introduce the video, but sance there were not facts in dispute regarding this matter, the
Commission would not view the vadeo. Mr. welke and Mr. Massey stated that the vadeo also shows

that on the street in English where ltlr. Burgher claims a residence, there are only empty lots on

either side of a lrailer where persons currently reside. In response to a question from IYr. llorgan,
Mr. welke stated that the video was filmed on February 19 or 20, 1998
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The chair recognized t4r. Burgher, who stated that the video shoutd show the home that he
purchased sitting jn one comer of the lot, next to an orange and brown building, which was the
structure leased for $125 a month for utility hookups. He added that the home had been placed
there since he had discussed with Ms. Robertson whether he had to have som€thino on this site on
the day he declared his €andidacy. Mr. Burgher remarked thar anyone who went toihe new Town of
English today would see a $5,000 concrete slab placed last week at the locataon he described. He
added that he had previously represented all of these facts to Ms. Robertson before he dectared his
candidacy. In response to a question from Mr. Long, l4r. Burgher stateal that his house is still for
sale, and that he might have to take a loss since the house must be sold.

The chair recognized Mr. Perkins, who stated that he appreciated the extenslve amount of
information presented by both parties. He indicated that he did have a concern regarding the video
offered to ihe Commission, since this evidence had been offered during rebuttal, which ordinarily is
restricted to rebutting Mr. Burgher's preseniation, and not to the intmduction of new evidence, IYr,
Welke responded that part of the video will help define this strange partition ofthe lot, and will go
to the weight of the previous testimony, and not to admissibility. He added that the vldeo will
clearly go towards establishinq the facts of residency in this case. In response lo a question from
I\4r. I\4organ, lvlr. Welke stated that he had not shown this video at the beginning of has presentation
since he understood he would be allowed rebuttal, and decided to introduce it during the rebuftal
phase. IYr. Morgan responded that showing this video then would have made it easier for the
Commission to sort things out,

IYr. Perkins moved that videotape offered by Mr. Welke in this cause (designated as "Exhibil A-5")
be excluded from the record as an additional piece of evidence that cannot be introduced in the
rebuttal stage of the presentation. l4r. lilorgan seconded the motion, Mr, Long stafed that he would
vote for the motion, but for a different reason: he did not believe that the facts of the case were in
sufficient dispute since the main issue was 14r. Burgher's intent. He added that the video would not
add anything to this matter. There being no further discussion, ihe chair called the
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question, and declared that with four members (Mr- Cruea, Mr. Long, Ivlr- l']organ, and l"1r- Perkins)
voting "aye", and no member voting "nay", the motion was adopted. At the request of Mr. Welke
and the direction of the Commission, the video is retained with the minutes of this meeting, but was
not consjdered by the Commission as evidence in this €ause.
The chair recognized IYr. Burgher for rebuttal. He stated that Mr. Welke had indicated that Mr.
Burgher had stated there was a concrete pad at that location, but that he did not say so. Mr.
Burgher stated that the home was sittiflg there, and would have to be moved. He concluded by
stating that he believed he complied wth the residence standards established under Indiana
stalutes,

The chair recognazed Mr. Long, who said he believed that the result in this case would depend on
one question, which he requested that staff address: may a pe6on regisier in a county before they
move there? He noted that th€ statutes cited by l4r. Burgher require that a candidate be a
registered voter of the county, and this implies that you must be a lawful registered voter in that
county, 14r, Long questioned whether if he intends to reside in Marion County at some luture date,
may he come up to lrlarion county and register to vote, or whether he must presently reside in the
county to register.
The chair recognized I4r. King, who stated that he and l'ls. Robertson wished to call the
Commission's attention to two provisions that addressed l'1r. Long's questaon: first, Article 2,
Section 2 of the Indiana Constitution, which provides that a catizen of the United States who is at
least eighteen years of age, and has be€n a resident of a precinct for at least thirty days
immediately preceding the election is entitled to vote in that precinct; secondly, Indian. Code 3 5-
5, the residency chapter of the election code, which was enacted in 1995 to codify the residency
tests previously enunciated in cases decided by the Court of Appeals and th€ Indiana Supreme
Court. Mr. King remarked that IC 3-5-5-1 states lhat the chapter's rules are to be used to
determane the resldence of candadates, and added that IC 3-5-5-2(2) provides that a person's
residence may be established by: (1) int€nt; and (2) condu.t laken to implement the intent. He
stated that mere intent is not sufficient to establish residency, and remarked that honest antent,
wathout action or conduct to implement the intent, is not enough to establish residence under this
statute.

Mr. King stated that the statltory presumptions regardino residence alluded to by both sides are
atso included in this chapter, and called the comrhission's attention to Ic 3 5-5-12, which addresses
the presumption to be derived from the residence of a candidate's immediate family, and to IC 3_5_

5 4, which states that a person can only abandon a previously established .esidence by having both
the intent to do so, and undertaking conduct to establish a new residence. He concluded by stating
that for an lndividual to comply
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with the requirements to be a registered voter, as set forth in the Indiana Constitution, both factors
under Ic 3-5-5-2 must be present: the individual must have the intent to .eside in the precinct in

which the individual is submitting the application, and must, as of the date of the application,
undertaken sufficient conduct to establish this residency. He noted that the question in such cases
often involved the su,5rc,ency ofthe conduct undertaken to implement this intent.

There bejng no further tesfamony or questions, the chair closed the hearing on this cause.

Th€ chair then recognized Mr. Lonq, who moved that the Commission deny the challenge in this
cause for the stated reason that Mr. Burgher had exhibited sufficient conduct to establish his

residency in Crawford County, and not merely the intent to do so. He added that although there
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might be a question reqardang his intent to resade in the precinct where the mobile home is
presendy located, he believed that Mr. Eurghefs efforts to purchase property in Crawford County
and to locate the home there. by changing his voter registration, by establashing a post office box,
and entering into the real estate aqreements, established sufficient conduct to implement his intent.
Mr, Perkins seconded the motion.
There beinq no further discossion, the chair called the question, and declared that with four
members (lYr. Cruea, l4r. Long, Mr. l.lorgan. and 1,4r. Perkjns) voting "aye", and no member voting
"nay", the motion was adopted. Mr. King stated that staff woulcl prepare findings of lact and a final
order For Commission approvai at the nert meeting,

B. CAUSE 98-02: TBE DECLARATIOI{ OF CA DID CY OF SCOTT PELATH rOR IilDIAl{l
STATE REPRESE TATIVE, DISTRICT 9:

The chair recognized Mr. King, who stated that the challenge concerning this candidate is set forth
in an affidavit filed with the Eledion Division by Mr. Dennis Lee Metheny. He noted that a copy of
lh€ affidavat had been provided to Commission members in their packets prior to thjs meeting.

Mr, King said that the principal issue in this cause also €oncemed residency, and timlng of
residency. He noted thai additional allegations concerning Mr- Pelath were included in this affidavit.
He stat€d that both he and I\,!s. Robertson had spoken with l'4r. I\4etheny and advised him that many
of these allegations (aside from those coflcerning residency) do not fall within the jurisd'stion of the
Commission, and that these must be brought to the attention of a Prosecuting Attomey or other
appropriate law enforcement ofllcers, With the consent of the Commission, Mr. Metheny's alfidavit
of l\4arch 3, 1998, along with the alTidavit's eight attachments as set forth in the affidavit's index,
were designated 'Exhibit A-1" in this cause, and incorporated by reference in these
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minutes. The attachments to this affidavil included: (1) a copy of lndiana Code 3-7-13-1; (2) A part
of the INFO Indiana 97198 telephone diectory; (3) A part of the Ameritech South Bend/Mishawaka
95/96,96197, and 9719A telephone directones; (4) a part of Polk's city Directories for 1996 and
1997 for South Aend/t\4ishawaka; (5) Mr. Pelath's application for a marriage license in St. loseph
County; (6) l4r. Pelath's statement of organization and designation of his principal campaign finance
committee or exploratory committee (CFA-1), with an amended CFA-1; (7) Mr. Pelath's St. loseph
County and LaPorte County voter registration cards; and (8) the results of an Intemet search for
Mr. Pelath and an October phone bill. 14r. Long asked if the challenger (lYr. l4etheny) was her€.
There was no response,

The chair then recognized Ms, Andrea Roberts of Binqham Summers Welsh & Spilman, who stated
that she had entered her firm's appearance in rhis matter on behalf of 1,4r. Pelath. By consent of the
Commission, this appearance was designated as "Exhibit B-1" and incorporated by reference in
these minutes. Ms. Roberts stated that Mr. lohn Koeniq of her firm was present, as was Mr. Pelath.

tvls. Roberts remarked lhat I,4r. Metheny had filed the sworn statement filed required under Indiana
Code 3-8-1-2, but that the statement does not meet the requirements of this statute since it does
not questjon Mr. Pelath's eligibility or set forth facts conceming Mr. Pelath's residency. She stated
that instead the affidavlt accuses Mr. Pelath of perjury and fraud, allegations beyond lhe jurisdiction
of the Commission, and which in no way relate the eligibility of the candidate.

Ms. Roberts stated that aside from this procedural question, and assuming that Mr, Metheny intends
Lo challenqe the residency of 1,4r. Pelath, Indiana Code 3-8-1-14 sets forth the requirements for
residency for candidates for Indiana state rep.esentative, namely residing in the state House Distrid
for at least one year before the election, meaninq by November 3, 1997.

The chair then recognized Mr, Pelath, who stated that he was pleased to address the Commission
tod.y despite the inclement weather today. Mr- Pelath stated that he was born in lilichigan City,
Indaana on July 9, 1970, and moved with his parents to Hazelwood Trail in lYachigan City, at the
address from which he grew up, gmduated from high s.hool and college, and cast has first vote in
the lvlay 1988 primary. t4r. Pelath said that he became a commissioned officer through the Reserve
Officer Training Corps while in college. t4r. PeLth stated that he subsequently worked for
Congressman Tim Roemer, both in Washington and in hdiana's Thlrd Congressiooal District, tle
added that in 1993 he performed his miiitary service duty at Fort Knox, Kenlucky. tYr. Pelath said
that he had the opportunity to work again for Congressman Roemer after performing his military
duty.

Indra,1a f lectron Commrssion

March 10, 1998l4inutes

Mr. Petath stated that during all this time he maintained his legal residence ln IYichigan City and
voted there. He noted that while working for Congressman Roemer, he had also taken an apartment
in 14ishawaka for convenience, since he had a large area in the congressional distnct to cover. He

said that this was the appropriate thing Lo do for logistical reasons, and added that dunng $is
peiod, he spent extensave time at his Hazelwood Trail residence in Michigan City and voted from
ihere. Mr. Pelath stated that after managing Mr. Roemer's 1996 election campaign, he and his wafe

set a date for their weddjng, and she requested at that time that they reside in st. loseph county.
He remarked that for approximately eight months, his voter registration was ifl St. Joseph County,
althouqh he never voted in that county.

Mr. pelath stated that when he decided to seek politicaloffice, afld he and his wife decided to start a

famity. they retumed to Michigan City at 106 Hazelwood Avenue. He testified that on October 31,
1997, he and his wife moved to their current resadence at 1030 North Karwick Road in Michigan

City, which is located in the same precinct where he qrew uP and resided for many years'
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Mr. Pelath said thaa regardless of his time in the military or his work in Washington, Michigan City
had been his perma.ent residence, and hoped that his biography as he related it woutd speak for
itself.

The chair then recognized Ms. Roberts, who stated thai her presentation was made somewhat more
difficult since Mr. Ivletheny's affrdavit did not specify lhe hdiana Code section under which he was
challenging l'1r. Pelath. She said that she understood lndiana Code 3 8-1-14 to be at issue, that
being the requirement that the candidate reside at least one year before the election in the House
Oistrict-

l4s. Roberts noted that Indiana Code 3-5-2 42,5 defines 'residence' in terms identical to that used
in the lndiana Supreme Court's case concerning the residence of former Goveroor Bayh, meanrng
the location: (1) where a person's true, fixed, and permanent home; and (2) to which the pe6on
has, whenever absent, has the intention of retuming. She remarked that the holdinq in the aayh
case indicated the impodance of the intent to return in these cases, and noted that the Indiana
supreme court held that residency does not require a contanual, permanenl presence at the legal
residence. IYs, Roberts stated that the case indicates that a person who temporarjly leaves their
residence, with the intent to return, has not lost the p€rson's original residence. She added lhat IYr.
Pelath has always had his residence in the Ninth Indiana House District, since the time of his birth,
and whenever absent, had the intenl lo retum. she stated that Mr, Pelath's testimony indicated that
his residence there had been established by birth in accordance with Indiana Code 3-5-5-2, and that
he neve. reiinquished his residency.
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The chair stated that Ms. Roberts's time had exDired. she concluded by remarkinq that a number of
exhibits prepared for this matter would provide additional evidence of Mr. Pelath's conduct and
intent to maintain his residence in the Ninth House Distnct, and to return to the district despite his
absence for military or employment purposes. She added that the purpose of this residence
requiremeo! is to ensure that the voters are familiar with the candidate, and that the candidate is
familaar with the issues in this distnct, and that these documents and Mr. Pelath's testimony
indicate that he is more than familiar with the issues and voters of tie Ninth House District due to
his constant presence in, or communlcation with, the District,

with the consent of the Commission, she introduced the followinq documents into the record of this
cause: (1) Exhibit B-1, t1r. Pelath's birth certiflcate; (2) Exhibit B-2. M.. Pelath's high school
diploma; (3) Exhibit B 3, I\4r. Pelath's voter regastration; (4) Exhibit B_4, llr. Pelath's colleqe
transcript; (5) Exhibit B-5, Plr. Pelath's military commission; (5) Exhibit 8-6, Mr. Pelath's malitary
order; (7) Exhibit B 7, 14r. Pelath's mllltary order; (8) Exhibit B-8, Mr. Pelath's military order; (9)
Exhibit B-9, Mr. Pelath's honorable discharge; (10) Exhibit B-10, lYr. Pelath's voter registration
card; (r1) Exhibit B 11, a newspaper article; (12) Exhibit B_12, Mr. Pelath's bank record; (13)
Exhibit B-13. Mr. Pelath's bank record; (14) Exhibit I 14, l'1r. Pelath's mail; (15) Exhibit B-15, Mr.
Pelath's mail; (16) Exhibt a-16, f1r. Pelath's mail; (17) Exhibit B 17, l4r' Pelath's mail; (18) Exhibit
B-18, Mr. Pelath's mail; (19) Exhibit B-19, l4r. Pelalh's mail; (20) Exhibit B-20, l'1r' Pelath's labrary
card; (21) Exhibit B-21, 1,1r. Pelath's bank record; (22) Exhibit B-22, lYr. Pelath's bank records; (23)
Exhabit B-23, Mr. Pelath's vehicle registration; (24) Exhibit B_24, lYr. Pelath's affidavit conceming
his change in residence to North Karwick Road; (25) Exhibit B-25. Mr. Pelath's apartment lease;
(26) Exhibit 8-26, lrr. Pelath's electric bill; (27) Exhibit B 27, Mr. Pelath's phone bill; (28) Exhibit B-

28, I\4r. Pelath's movinq truck bill; (29) Exhibit B-29, Mr. Pelath's household items bill; (30) Exhibit
B-30, l4r. Pelath's voter registration record; (31) Exhibit B-31, lYr. Pelath's voter registration
record; and (32) Exhibit B_32, Mr. Pelath's voter registrataon record.

The chair recognized Mr. llorgan, who stated that the question had been thoroughly addressed, and
was very well documented.

ln response to a question from I\4r, Perkins, Mr. Pelath stated that he currently lives at 1030 North
Katuick Road, Aparvnent 6, in Michigan city, and had lived there since october 31, 1997. He added
that his wife also resides al this address.
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The chair recognized i4r. King to respond to the issue raised by Ms. Roberts in her teslimony
regarding the aufflciency of Mr. l'letheny's affidavit. He stated that he and Ms. Robertson were of
th; opinion that the affidavit, to ihe extent that it includes allegatrons of pedury and campaagn
finanae masstalements, is beyond the purview of the Commission at this hearing, and would advise

the Commission thai a motion to dismiss those portions of the aftjdavit vrould be in order. He

added, however, that he and Ms. Robertson also agree that the affidavit, wilh its attached exhibits,
does raise the questaon of lvlr. Pelath's residency, and that this cause can therefore be acted upon
by the Commissaon.

The chair recognized t'1r. Long, who stated that he was of rhe opinion that the commission, should

address theseihallenges, particularly ones brought by non-lawyers, as broadly and as generously

as it can towards tho; making the challenge Mr' Long moved, seconded by l'4r. I'4organ, rhat the

Commission exclude from its consideration of this cause those parts of l4r. l'4etheny's affidavit
alleging criminal conduct by 14r. Pelath, but find the affidavit sufficiently complete for the
Cornmission to rute on whether Mr, Pelath meets the residency requirements in this case.
There being no further discussion, the chair called the questlon, and declared that with four
members (-Mr. Cruea, l"lr. Long, Mr. Morgan, and Mr' Perkins) voting "aye", and no member voting

'nay", the motion was adopted-

There being no further testimonY or questaons, the chair closed the hearing on lhis caus€'

http://www. in. gov/sosielections/2 61 2.htm 2D6t20t2



Secretary of State : Election Division: March 10, 1998 Meeting Minutes

The chair then recognized Mr. Long, who moved that the Commlssion deny the chailenge in this
cause for the stated reason that Mr, Pelath had submited sufflcient evidence to demonstrate that
he was a resident of the Ninth Indiana House oistrid as of Octobe. 31, 1997. and was property
registered to vote jn a precanct of the distnct. Mr. cruea seconded the motion.
There being no further discussion, the chair called the question, and declared that with four
members (14r. Cruea, I\4r, Long, Mr. Morgan, and Mr. Perkins) voting ,'aye',, and no member voting
"nay', the motion was adopted. Mr. l(ing stated that staff would prepare findings of fact and a finat
order for Commission approval at the next meeting.

Al the request of Mr. Morgan, the chair recessed lhe Commission meeting at 3:00 p.m. for five
minutes. At 3:05 p,m., the chair reconvened the Commission meeting in the same location, with the
same members present,
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C. CAUSE 9A-O3: tHE DECIAaATIOI{ OF CATIDIDACY OF RICHARD ALLEI{ tilAUGHl'lER FOn
PROSECUTI G ATTORIEY FOR CASS COUNTY:

The chair recoqnized IYr. King, who stated that the challenge concerning this candidate does not
involve residency, but the issue in this instance involves the sufficiency of the name used on the
declaration of candidacy due to its contrast with the name appearing on the candidate's voter
registration.

The chair recognized trlr, Raymond Charles Bowyer to address the Commission for five minutes
reqarding this challenge. Mr. Bowyer stated that he is a resident and registered voter of Cass
County. and a member of the Republican Party.

Mr. Bowyer stated that he flled a challenge to 1.4r. Maughmer's candidacy aft€r discovering that I\4r.
Maughmer had Failed to comply with the statute applicable to thls cas€, He noted that in Ms.
Robertson's remarks she had noted that use of the word "shall" represented a departure from prior
taw in Indiana code 3-8-1'2. He said that "shall'also appears in s€veral statutes related to this
cause. Mr. Bor'ryer remarked that IC 3-8-1-2(€) provides that the Commission or county election
bo6rd 9hal/ deny a filing if the Commission or board determines that a candidate has not complied
with the applicable requirements set forth in the lhited States Constitution, the Indiana
Constitution, or the Election Code.

Mr. Bowyer stated that Indiana Code 3-10 1 14(b), which, to paraphrase, prov,des that a

candidate's given name and sumame as set forth in the candidate's voter registration record sharl
be printed on the primary election ballot. He remarked that under this stalute, an individual may
use a nickname an addition to a given nam€ set lorth on the individual's voter registration. but there
is nothing in the statute that says the nickname may appear instead of the given n6me as set forth
on the voter registration. He added thai the form for the declaration of candidacy for primary
nomination (CAN-2), as set forth as an attachment to his sworn statement and in the Candidate's
Gulde published by the Commissaon, includes a box in the upper right corner stahng that the
candidate's name on the declaration must tJe set forih as the candidate has set forth the candidate's
name on lhe candidate's voter registration record, as required under lndiana Code 3_8_2-7(aXl).
He noted that in this box on the CAN-2 form includes. in both bold and italicized print, the phrase

"along with', followed by the phrase "any nickname permitted under Indiana Code 3'10_1_14 that
the candidate wishes to appear on the ballot" and an example to illustrate this method,

Mr, Bowyer stated that Mr. Maughmer's given name and sumame as set forth on his voter
registration record, which is attached as Exhibit B to Mr- aowyer's amdavit, as "Rachard Allen
Maughmer''
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1,4r, Bowyer stated that he also wished to intrcduce into evidence in this cause the voter registration
record taken from the Cass County computerized voter registration list and dated February 26,
1998, which fottowed the February 20 deadline date for filing and reflected the status o[ lilr.
Maughmer's voter reqistration record at that time. He added that this attachment also ancluded a

receipt he obtained frorh the Circuit Court Clerk when he purchased this document yesterday, which
indicated that the voter registration recod had not subsequently chaflged

llr. Bolvyer cited the cas. ol Wenzel v. Andrcws,198 N.E.2nd 19_21, as authority for the general
rule of statutory construcion that the word "shall" is to be construed in an imperative sense, Gther
than directory, and that this presumption will control unless it appears clearly from the conlext and
the manifest purpose of the ;st as a whole that the legislature intended in a particular instance that
a different construction be qiven to the word.

The chair advis€d t4r. 8or'rye. that has time had expired. Ihe chair recognized Mr. Kang, who stated
that, with the consent of the commission, the documents presented by 14r. Bowyer would be
designated asi (1) Exhibit A-1, Mr' Bowyeis affidavit of March 5. 1998, and the attachments
desc;bed above aoncerning I'4r. Maughmer's declaration of candidacv and t'lr' IYaughme''s voter
registration record; and (2) Exhibit A'2, a copy of a page from the Cass County computerized voter
re6istration tist, along with a receipt for this document from the Cass County Circuit Court Clerk.
The Commissjon consented, and these exhibits were incorporated by reference in these minutes.
The chair then recognized Mr. Maughmer, who testifaed he is the elected Prosecuting Attorney of
Cnss County and isaeekinq his fourth term for that olfice. He indicated that lvlr. Bowyer's exhibits
were accurate, in that he put "Richard A. Maughmer" on his declaration of candidacy, and that his
voter registration does re;d at the top "Richard Allen Maughmer'' He noled, however, that he had

signed his voter registration form as;Richard A. Maughmer," which was the only $,riting created by

himself on that dociument, and that this was the name he used when he filed as a candidale for
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Prosecutjng Attorney,

Mr. lYaughmer stated that he believed this case hinges on the construction of lndiana Code 3-8-2-7.
He presented copies of this provision to the commission, and noted that he had hightighted rhe
phrase "as the candidate has set forth the candidate's name in the candidate's votar regisrration
record." IYr. t4auqhmer indicated that he had set forth his name on his voter registratio-n record in
the same form that it appeared on his declaration,

14r. f4aughmer also provided the Commission y/ath a copy of the Indiana Courr of Appeats case.
Mason v. Gohmann,498 N.E.2d 1344
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l4arch 10. 1998 Minutes

(Ind.App.2 Dist.1986), and refered Commission members to the portion of the case in which the
court held that "It is the vote/s personal or authorized signature upon the inalial voter regjstration
affjdaviL or any subsequent affidavit which controls the name under which a person is registered to
vote."

l4r. I\4aughmer staled that this case is still good law in Indiana, and that this result was necessary
since fhat voter registration records are public records, 6nd any individual can change the name on
the top of thjs form. Mr. I\4auqhmer then concluded his a.guments.

The chalr recognized Mr. Kingr who stated that, with the consent of the Commission, the documents
presented by Mr. Maughmer would be designated as: (1) Exhibit 4,1, the copy of Indiana code 3 8
2-7; and (2) Exhibit B-2, the copy of lrason v- Gohmann.The Cotnmission consenred, and these
exhibils were incorporated by reference in these minutes,

The chair.ecognized Mr. Bowyer for rebuttal for three minutes, and noted that no new evidence
would be in order. He stated that in the Town of Nerrillville v. Merrillville Conseflancy District case,
649 N.E.2d 645, the court held that when the legislature enacE a statute it is presumed to have
intended to change the law. He noted that under prior law, an individual could put something other
than his full given name down on a declaration of candidacy, but under the new statute that is not
permitted. Mr. Bowyer stated that the documents in thas case make it plain that Mr. Maughmer is
registered as Richard Allen lYaughmer. He indicated that individuals have different ways of signing
their names over time, and that he himself had signed hls name in a variety of ways- lle said that
this is not the controllinq issue; if any one can sign their name on the declaration of candidacy
dilferent from the form appearing on the voter registration Fo.m, then the referenced statute would
have no meaning. Iqr. Bowyer noled that IC 3-10-1-14 requires that a primary candidate's name be
printed on the ballot exactly as the name appears on the candidate's declaration of candidacy, He
added that this provision precludes the possibility that the name can appear on the ballot in the
same form that it appears on 14r. l,4aughmer's voter registration record.

IYr. Sowyer noted that Mr. Maughmer had the opportunity to amend his CAN-2 form, as l4r. Bowyer
had been advised to do by ihe Commission, but that IYr. lvlaughmer had failed to avail himself of it.
Mr. Bowyer remarked that he was a candidate for the same office as Mr. Maughmer, and had filed a
declaration of candidacy using has fi6t name with has middle initial. He added that when he checked
with Ms, Robertson, she advised him that the statute very specifically required the declaration of
candidacy set forth the candidate's name in full as it appeaE on the candidate's voter registration
record. He stated th.t he then amended his declaration of candidacy within the time period allowed
for filing declaratiofls.
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Mr. Eowyer stated Lhat in view of the specific 'shall" language in the statute, and the cases cited in
the challenge itsell the Commission should deny Mr. Maughmer's candidacl. Mr. Bowyer concluded
his remarks.

The chair asked if the current voter registralion requested a middle name or inltial from the
applicant in the same manner as Mr. Maughmer's twenty-year-old reoistration form. 14r. Northern
referred to the new registration fonn introduced in Cause 98 01, and noted that the form provided a

space for a maddle name, In response to a question from l,lr. Bowyer, Mr, Northern indicated that
this registration form had been prescnbed by the Election Commission under the National Voter
Registration Act. The chair stated that th€ old form called for the voter to include a middle name.

The chair stated thal in his opinion, this candidacy should not have been challenged. He noted that
the candidate siqned the voter registration form as 'Richard A" and that the registration form reads
"Richard Allen' along the top. He indicated that he did not think a case should be brought before the
Commission to remove a candidale for writing "A" instead of "Allen."

There being no further testimony or questions, the chair closed the hearing on this cause.

l'1r. Cruea moved thai the Commission deny the challenge in this cause for the reasons set forth
above by the chair, 1.1r, Morgan seconded the motion.

Mr, Eowyer requested that the Commission consult with counsel regarding this issue, The chak
responded that he did not believe at was necessary to do so in this case, since he believed that
individuals should be placed on the ballot unless they were disqualified due to a felony conviction, or
had clearly not followed applicable statutes.
There being no further discussion, the chaar called the question. and declared that with four
members (Mr. Cruea, Ivlr. Long, 14r. Ilorgan, and 1,4r. Perkins) voting'aye', and no member votinq
"nay", the motion was adopted. Mr. King stated that staff would prepare findings of fact and a final
order for Commission approvat at the next meeting.
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D. CAUSE 9a-O4: THE DECLARATION Or CANDIDACY OF GtflEiDOLy itARIE SPICE FOR
INDIANA STATE REPRESETTATIVE, DISTRICT 60:

The chair recognized Ms. Robertson, who stated that the prinaipal issue in this case involved the
residency of the candldate and her voter registration. She stated that the Election Division had
recerved a chattenge to this candidacy on March 6 from Mr. lutjo
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Alonso. chairman of the Monroe County Democratic Party. Ms. Robertson noted rhat the affidavit
alleged that 1,4s. Spice was not a registered voter in House District 60, the disMct for which she filed
a declaration of candidacy, but was instead a registered voter in Uouse District 61, She noted that a
copy of Ms. Spice's voter registration record was attached to Mr. Alonso's amdavit.

In response to a question from Mr. Long. I\4s. Robertson stated that she and Mr. King had examined
the relevant provisjons in Indiana Code Title 2, and determined that all of Bloomington Township is
located in House District 61. She added that the precinct in which Ms. Spice registered to vote is not
located tn House District 60.

I\4r. Long asked if the challenger was present. There was no response. Ms. Robertson slated that the
staff had given notice of this meeting to all candidates, including l4s. Spice, by overnight mail on
Fnday to delivered last Saturday by Federal Express.

The chair recognized f4r. King, who stated that, with the consent of the Commission. the documents
filed by Mr. Alonso would be desrgnated as: (1) Exhibit A-1. the copy of his s$/om challenge to Ms.
Spice, with attached copies of Ms. Spice's voter registration record. The Commission consented, and
these exhibits were incorporated by reference in these minutes.

I\4r. Long remarked that the information presented by staff and the amdavit filed in this matt€r
provided sufficient evidence that Ms, Spice was not a registered voter of House Dastrict 60, and that
her candidacy should be denied as a result.

There being no further testimony or questions, the chair closed the hearing on this cause,

Mr. Long then moved, seconded by l4r. Morgan, that the challenge to Ms. Spice's candidacy be
upheld, and that her candidacy for Indiana House Disrrjct 60 be denied.
Th€re b€ing no further discussion, the chair called Lhe question, and declared that with four
members (14r. Cruea, Mr. Long, Mr. Morgan, and Mr. Perkjns) voting "aye', and no member voting
"nay", the molion was adopted. Mr. King staled that staff would prepare findings offact Bnd a final
order for Commissjon approvalat the next meeting.

E. CAUSE 98-05: TtlE DECLARATIOI{ OF CANDIDACY Of BOB KERN FOR UIIITED STATES
REPRESE TATIVE, DISTRICT 5:

The chair recognjzed lvir. King, who stated that the issue raised in the affidavit originally filed in this
case concerned the name of the candidate as set forti on his declaration of candidac'y.

Indiana Election Commission
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Iv1r. King noted that Commission members had received a copy of the March 6, 1994 .ffidavit filed
by IYs. leannie B. IYerkler with their meeting packets, and that the Election Division received an
appearance this morning by 1.4r. Stephen Laudig of Laudig George Ruth€rford & Sipes on behalf of
I\4s. l'lerkler, along with eleven certified documents as attachments to Ms. Merkler's affidavit. l,lr.
King distributed copies of these documents to commission members and interested parties. Mr.
King stated that, with the consent of the Commission, the documents filed by Ms. Merkler and her
counsel would be designated as: (1) Exhibit A-1, the copy of Ms. Merkle/s March 6 affidavit; and
(2) Exhibit A-2, 1.,1r. Laudig's appearance, and the following certifled documents: (A).lustis
anformation sheet on Bobby Hidalgo; (B) an abstract ofjudqment of conviction; (C) minute sheet
rEgarding Bobby Hidalgo; (D) IYarion County Board of Voter Registration Information Report; (E)
Voter Reqistration form, undated; (F) voter Registration form, dated February 5, 1997; (G) Voter
Registration form, dated February 16, 1995; (H) voter Registration form, dated l4ay 1995; frJ Voler
Registration form, dated, FebrLrary 15. 1995; and (l) Declarataon ofCandidacy for Primary
Nomination, dated lanuary 22, 1998. The Commission consented, and these exhibits were
incorporated by reference in these minutes,

The chair recognized I,!r. Laudig, who was administered the oath by Mr- King. Iv1r. Laudig stated that
he represented Ms. Merkler, and indlcated that he would be brief since he operated under the
theory that af you get the facts out the law will take care of itself.

tYr. Laudig stated that an indivjdual claiming the name of "8ob Kern' is not Bob Kern, but has the
true name ol'Bobby Scott Hidalgo." He said that this individual was bom on March 31, 1964.

I4r. Laudig noted that Commission members had been provid€d with the lustis information sheet for
this indavidual, which is generated on all convidees in Marion County. He stated that under Indiana
Rules of Evidence 44(B), the Commission may consider a forgery conviction in determining the
credibility oF a witness. He noted that the individual c,aiming to be Bob Kern had received a forgery
conviction, and had gone through a series of name changes in his voter registration documented in

the attachments to Ms. Merkle/s amdavit. Mr. Laudig stated that he believes this individual's given
name was'8obby Scott Hid6lgo", and this belief is shared by the lndianapolis Police Depa(ment
and the Marion County Superior Courts. He indicated that through a series of clajmed named
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changes in his voter registration, this individual slowly changes his name to Bob Kern.

Mr. Laudig stated that he is not challenqing this person's eligibility to be a candidate, but is
challenging his use of this name in a manner intended to deceive the voting public as to his criminal
record, and whether a voter should vote for this person,

Indiana Election Commission

March 10, 1998 tlinutes

IYr. Laudig stated that this individual should not be a €andidate under the name "Bob Kern", but
under his given name, which is not Bob Kern. He concluded by stating he woutd ask Commission
memberc to ask the individual claiming to be Bob Kem what his given name was, when it was
lawfully changed, and what evidence he has to support that, and then ask Commission members if
next year they wished to see a candidate named "Doc Bowen", "Andy Jacobs", or your most popular
candidate for public offlce. He remarked that he was not here to prevent this gentleman from
running for Congress, but wanted him to do so an a truthfulfashion, and to not degrade the integrity
of the state by perpetrating a fraud on the public.

The chair then recognized Mr. Kern, who stated that he is a candidate for Unjted States
Representative in the Sixlh Conqressional District. He stated that his given name when bom was
'Kem'. which is his motheds maiden name.

Mr. Kern said that on his grandfather's death bed he told him that he would make him proud of him
after he made a fool of himself and got a criminal record. He stated that he had nothing to hide,
and that he had spent ten yea6 trying to rehabilitate himself. He remarked that he was in Indiana
Youth Center under the name "Bob S. Hadalgo", but his grandfather's name was Paul Kern. Mr. Kern
stated that when he ran for Congress two years ago, he ran under the name of 'Bob Scott Hidalgo
Kern." He said that the media knows him "Bob Kem" as a convicted felon. and he is not tryiog to
deceive or hide anything from anyone. He added that he took has grandfath€r's name to make him
proud of him. l4r. Kem remarked that the people deserve an answer from him if he is a felon, and
he has made a public statement that he is a convicted felon. but that this should not deprive him of
his right to run.

14r. Kern said that page four of the Election Comm,ssioo's Candidate Guide, under "Basic
Qualifications" stated that he is disqualified due to his felony conviction for running for any state
office, state legislative office, local office, or school board office, but that he has the raght to run for
the two offices of United States Seflator or l.lnited States Congressman. He stated that he had the
right to run for these offices to make himself a better person, He said that he received this felony
conviction because he chose not to testify against someone else, and that although it was a stupid
choice, he made it, He added that he had been suffering ten years as a result. t{r. Kern said that he
would not lie by sayins he had done nothins wrong, because he had.

Mr. Kern stated that the statutes regarding the placement of candidates on the ballot do not state
that he cannot use his mother's maiden name, something that he is proud of. He stated that he had
been asked to withdraw to his candidacy by ihe Marion County Democratic Chairman at party
headquarteE. He said that he told the
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chairman about his criminal record after the chairman made his requ€st for Mr, Kern to withdraw
because Mr. Kem had nothjng to hide.

Mr, Kern sald that when he called the Democratlc Party omce to request a map of the Tenth
Congressional District, the chairman told him that he had no reason to callthe office because he
was not a slated candidate. and that the chairman wanted to know why Mr. Kern had not come to
the county party oflice to sign off as a candidate. IYr. Kern said that he told the county chairman
that at was 1.4r. Kern's right as a United States citizen to run for an office. He said thaf it he wanted
to deceive someone, he would have run for mayor, or another omce that he was not eligible to run
for, bLrt he was eligible to run for United States Representative. He said he would make the best
darn candidate there is,

In response to a question from Mr. Perkins .egarding the name that he was given at birth, l'1r. Kern
stated that the name given to him at birth'Bobby Kern." In response to a question from Mr. Perkins
regarding whether he had legally changed his name since then, I\4r' Kem responded that he had
noi, but his mother did, and that his name was changed to "Hidalgo." In response to a question
from Mr. IYorgan, 1.4r. Kern responded that his name had been changed when he was a baby. ln
response to a question from IYr. Perkins regarding whether he had chang€d his name since then.
Mr. Kem said his name had not been changed, When Mr. Perkins asked if his legal name was now
"Bobby Hidalgo", Mr. Kem responded that he gathered that it was, but that he didn't know that he
had to change the name that was originally given to him. He added that every time he put his name
down on an application it would come back denied with no reason why.

Ivtr. Perkins stated that he was trying to sort out what I\4r. Kern',s legal name was right now. Mr.
Kern said his name had been changed by his mother to help out when she filed for child support.
but that he had no control over this since he was an infant. ]n response to a question from lYr.

Pertins, he said that this name change was probably the result of a court order, but that on page

245 of the orange Election Code books. the law states that he can do this. He added that his name
will never be "Bayh", or "Bowen". or anything like that since he would not have the right to use lhe
name of someone who is not family, or who he is not related to. Mr. Kem said that he had not done
that. He said that he understood that the law allowed an individual to use their given name to run
for office, and that he took this provision of the law for what it said.
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Mr. Perkins asked when I4r. Kern had started using the last name of "Kem." Mr. Kem responded
'two or three years ago', before the last election. In response to a question from Mr. Perkins, Mr,
Kem

Indiana Election Commission

lvlarch 10, 1998 Minutes

stated that this was not the result ofa legal name change, but somethjng that he took it upon
hlmselfto do after he recelved permission from his grandmother to do that. He stated that his
grandmother said it would b€ appropriate for him to do that since his grandfather had wanted him
to be a better person. He added that his grandfather had found out before his conviction that Mr.
Kem was hanging around with the wronq people, and that his grandfather wanted him to get away
from them, but he didn't do so since he has a big heart. He added that he tried to make his own
decisions, but that sometimes people do make the wrong decisions. 14r, Perkifls stated that he was
not here to make any judgments about Mr. Kern's past, but remarked that he was just trying to get
the facts about what Mr. Kern's actual legal name is. lvir. Kern said that legally it is "Hidalgo", but
according to the Election Code he has a right to use his given name, and his gaven name was
"Kern", not "Hidalgo." He added that if he had the choice today to decide what name he wanted it
would be "Kern", and not any other name.

Mr. Long asked if Mr. Kern had a dnver's license. He responded that he did not, since he was
epileptic. Mr. Long asked if Mr. Kem had a Bureau of Motor Vehicles identification card. He
responded that he had an lndiana fD which says "Hidalqo", but that he can't get this changed
unless he goes to court, and that he can't afford an attorney to go to court sjnce he is on a fixed
income because of his disabilities. He added that this ID does not say what is his given name and
his surname, He said that his given name was'Kern,"
l4r. Loaq responded that I4r. Kern may have misunderstood the law since a given name is an
individual's first name, and a surname is an individual's family name, and that'gaven name" does
not refer to the name a person is given at birth. He added that his own given name was "Anthony"
and his sumame is 'Long.' Mr. Long stated that he agreed that Mr. Kern had the right to file for an
office as much as anyone else would, brlt that t'lr. Kern ought to use his real name.
Mr. Kern asked if the name he was bom with wouldn't hold any water here. He added that he had a
problem with this issue two years ago, and that he had undertaken every effort to resolve it when
he decided to use "K€m." He said that he is being challenged because he didn't follow directions
from the Marion County chairperson, and ran against someone else who wants to be first on the
ballot. He remarked that he wasn't challenged h^,o years ago, and wondered why he was being
challenged now.

Mr. Perkins said that if he understood Mr, Kern's testimony, his leqal last name as'Hidalgo", and
that there has not been a judgment or court order of any kind that would change that. He added
that it appeared to him that "Kem" was not the corect name
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he should be using to seek his candidacy, and that the proper course, if possible, was to file to
legally change his name to "Kern' as the name he wishes to use to seek office. Mr. Kem responded
that the Election Code does not say that. He also presented a document to the Commission entitled
"Offender lnformation System". and dated March 10, 1998.

The chair noted that Mr. Kern's time had expired, and recognized Mr. Laudig for three minutes of
rebuttal- Mr. Laudig stated that he had no rebuttal to offer.

Th€ chair recognized IYr. King, who stated that he and Ms, Robertson had information concerninq
applacable statutes that they believed the Commission needed to be appraised of that had not been
b.ouqhr lorward by erther party in th's maLter.

I'4s. Robertson called the attention of the Commission to In re: Hauptley,260 rnd. 150, 312 N.E.2nd
857, a 1974 Indiana Supreme Court case annotated at Bums's Indiana Code 34-4_6_2, in which the
Court held that there ls no legal requirement that an individual 9o to court to legally change his or
her name- She noted that in the documents submitted in this cause, Mr. Kern had filed applications
with the county voter registration office, indicating that he was changing his name, and stating the
name it was being changed frcm.
1.1r. Kinq stated that, i|/ith the consent ofthe Commissjon, the document filed bv Mr. Kern in this
cause would be designated as "Exhibit B-1." The Commission consented, and this exhibit was
incorporated by reference in these minutes, tlr, l(ing suggested to the chair that since the
information conceminq this case was coming forward without the opportunity for either side to
address it, that it might be appropriate for the Commission to offer a short time for each party to
respond to this information, The Commission agreed to this course

The chair recognized Mr. Laudig, who stated that having a name, and usinq a name, is different
from appearing on the ballot under a particular name. He stated that the challenger is not seeking
to prevent thi; indlvidual from using the name "Bob Kem," and that if he wishes to use this name in
hisprivate life to enter jnto contracts r,/ith banks or other commercial arrangements, he can do so if
he has no intent to commit fraud or obtain money under false pretenses. Mr. Laudig stated that the
use of this name between himself and other individuals is completely distind from the relationship
that comes into existence when he appears on the ballot. He said in that instance, the State of
Indiana is telling voters that "this is Bob Kem," but this is in fact not 8ob Kem. Mr' Laudig stated
there is a compiete distinction between changing one's name in private life and how it must appear
on the ballot a; the candidate's given flame and sumame under Indiana Code 3 10 1_14(b). l4r'
Laudig sard that this indivrdual is not usrng his given
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name and sumame, and that although he may commonly use "Bob Kem", that is not his true name,
He requested that the Commission take that distinction into account, and staLed that the case
referred to by staff counsel concerned commercial dealings, not ballot aacess, where totally different
considerations come into play.

The chair recognized 1.4r. Kern, who stated that he had although Mrs. I\4erkler claims that he is
trying to deceive voters by using anothe. name, that this is untrue. He said that Mrs, Ivlerkler does
not know him, and could not care less who he is. and added that she oaly came forward because of
l4r. Laudig. He said that if Mrs. Merkler did care, she would probably waflt to contact him to find out
what he was about. Mr. Kern stated that he had every intent to use this name, 'Kern", in a

Mr, Lonq stated that he had looked at the lndianapolis telephone book, and did not see r1r. Kem
listed under either "H" or "K," f4r, Kern responded that he did not have a telephone under either

In response to a question from IYr. Long conceminq how an individual could telephone him, Mr.
Kern stated that his telephone number was on fil€ with the Election Division, and listed in the name
of his aunt, Suzanne Fischmann. In response to a question from Mr. Morgan, he added that when he
did have a telephone, it was in the name of "Scott Kern". his middle name and his last name.

In response lo a question from the chajr, i.4r. Kern stated that when he was on the ballot two years
ago, his name was "Bobby Scott Hidalgo Kern."

The chair recognized Ms. Robertson, who said that the text of Indiana Code 3-10-1-14(b) reads in
full "A candidate's given name and surname as sel forth in candidaie's voter registration record
shall be printed in full" on the primary election ballot.

Mr. Morqan asked IVr. Lrudig whether it was corred that if this gentleman were to make everything
uniform across the board, and in one name or the other, the Commission p.obably wouldn't have
this challenge, and that Mr. Laudig probably wanted everything to be deflned, one way or the other.
l4r. IYorgan said that he understood lv1r. Kern's desire to do better, but he thoLrght Mr. Kem could
understand the confusion with these names, and he thought that is part of the issue here. 1.4r. Kern
responded that the issue here was that IYr. Laudig did not want him on the ballot, and would not
even tell l4r, Kern who he was running against before Mr. l(ern would even think about withdrawing.
I'lr. Morgan stated that this was the issue for Mr. Morgan. I\4r. Kern said that he does not go around
using everyone else's names, only "Kem", the name that he was born under. He remarked that this
was his grandfather's name, and his grandmothefs name, although she now has the name "Noble"
du€ to marriage, but this does not change the fact that his name is "Kem."
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Ivlr. l4organ asked if Mr. Kern saw any benefit in eventually getting this uniform on all of his
identification. Mr. Kern responded that he wanted everything changed, since he did not inaend to
deceive anyone. IYr. Morqan stated that he had not made that statement. Mr. Kern said that the
challeaqe said that he was trying to deceive the voters, and he was not trying to do so. He stated
that the only ones deceived were the people in this room by lies, and that he was ashamed to say
that he was a Democrat right now. t4r. Kern stated that no one had a problem two years aqo when
he ran on the ballot because there were nine candidates aqainst Julia Carson. He said that because
he did not talk his aunt into withdrawing her candidacy (and because he djd not withdraw his own
candidacy), he was threatened that his name was going to be r,Yashed in the mud and someone was
going to find out after he told I\4r. Laudig that he was a convicted felon. He said who cares if he was
a convicted felon ten years aqo, since that was the past and we in the future, He said no one wants
to live in the past, and if they do, we should go back to t}|e old economy we had.

l4r. Morgan stated that Mr. Kern was starting to digress here, and that he was asking Mr. Kern
about his future with his question of whether he saw a benefit in getting his name changed so that
it would be uniform everywhere someone would look. I'4r' Kem replied "yes", and I\4r. I\4organ stated
that was all he was asking.

Mr. Perkins asked staff counsel if there was another issue in this case involving Mr. (em's status as
a convicted felon in seekinq this office, Mr. King responded that there was not since lndiana Code 3-
8-1-5 specifically exempts candidates for federal office from the prohibilion against convicted felons
seeking elected olfice.

I\4r. Long asked staff counsel to address Indiana Code 3_7-41-2. which concemed name changes in
voter registration records, and asked whether there is statutory authority for a peBon who wishes
to change their name in the common situations, such as marrjage or divorce, to go to court, or
whelher an individual can simply go to a voter registration office and change their name. Mr. King

stated that under both the federal National Voter Registration Act and the Indiana statute cited by
lvlr. Long, there are a couple of different ways for a voter to change his or her name on the voter
registraiion records. He indicated that under IC 3 7_41-2, a voter can fill out a change of name

statement by checking a box on the voter registration application indacating that the application is

for a name ihange. Mi. xing noted that this type of voter registration application is sworn to in the
same way that any other voter registration application is, and is a statement that the application is

a leqitim;te chanqe of name. Mr. king stated that the other procedure set forth in this statute for a

votar to change his or her name is when the voter goes to the polls and signs the
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pott tist for the precinct, and states the voter's new name as part of the voting process. !1r. King
added that in 1997, this statute was amended to rcpeal lanquage that had limited the use of this
procedure to chaages of name resulting from marriage, divorce, or court order. He stated that
under IC 3-7 41-2 and the registration forms prescribed under the federal NVM, an jndividual can
indicate a name change by filling out the form and checking the box- Mr. King noted that this
procedure was in addition !o the one cited by Ms. Robertson earlier at IC 34'4_6, which involves
filing a petition with a court for a name change order, ln response to a question from the chair, 1,4r.

Kinq stated that a voter could change his or her name either way.

There beinq no further testimony or questions, the chair closed the h€aring on this cause

t4r. Perkins stated that based on the testimony and other evidence pres€nted by both sides in this
matter, and on the additional infomation presented by staff counsel, he moved to deny the
challenge filed against Mr- Kern by Ms. leannie B. IYerkler. l4r' Cruea se€onded the motion.

Mr. Long stated that he would vote against this motion, since he believed that although this
gentleman can legally go by any name
he wants to go by, Mr. Long did not think he had done that since he testified before the Commission
under oath that; state identification card has been issued to him in the name of "Bobby Hidalgo "
Mr. Long added that although this individual has stated he does not have the money to have his
name chaflged through court proceedings, in his experience in other counties, the clerk's office has
forms that an individual can fill out for a change of name vriihout hiring a lawyer, and after one
legal publication the person's name can be changed. Mr. Long said he did not know what the cost of
this procedure would be in Manon County, but that this gentleman had not done that, and he had
not taken the effort to the Eureau of Motor Vehicles to chang€ his state identification, which he
understood would cost a fee of five dollars. tlr. Long stated that he did not think this ifldividual had
taken the necessary leqal steps to declare himself to be "gob Kern', and to run under that flame.
Mr, Long added that this area is a troublesome one to him He said that due to Mr. Kem's testimony
regarding his identification card. and the fact that he has performed thas name change in a
somewhat circuitous route according to the evidence set forth in the voter registrauon applications,
1.4r. Long felt uncomfortable in voting for his placement on the ballot in this fashion'

Mr. Morgan stated that he concurred with Mr. Long's feelings. He said that he hoped aoyone in Mr.

Kern's posihon would make the
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effort to get their name uniform, and that he did not believe it was that cost prohibitive or hard to
get done. t"lr. Kem inteiected that he had a mental disability which hinders his activity.

There being no further discussion, the chair called the question, The question received a vote of two
'ayes" (14r. Cruea and Mr. Perkins), and tv,o "nays" (Mr. Long and Mr' Morgan'

Mr. Long then moved that the challeoge ftled against Mr. Kern by Ms. leannie B. Merklerbe granted

for the reasons stated in his remarks concerning the previous motion, 1,4r. Morgan seconded the
motion.

The chair stated that this was also a hard case for him, but that since counsel had advised that a

voter cao change his or her name by going in to the county voter regastration office, he felt he must

vote against this motion,

There being no further discussion, the chair called the question. The question received a vote of two
"ayes" (Mr:Long and Mr. Morgan), and two "nays" (Mr' cruea and Mr' Perkins)

In response to a queslton from the chair, l'1r. Klng stated that the effect of the votes on two motions

in this case was sei forth in Indiana Code 3-6-4.1-7(b), which provided that the Commission is
permitted to take official action in this calse only when the affirmative vote of at least three
members is recdved on any moHon. He added that he and Ms. Robertson had indjcated in their
initialdiscussion that subsequent relieffor either party lies in the courts-

The chair recognized Mr. Long on a point of personal privilege Mr' Long addressed !lr' Kern by

staung that h;was certain there was a Legal Servlces Organization in ejther Indianapolis or
Evansvilte who coutd assist him with getting his legal name straightened out. He added that it was
his personal advice to I\4r, Kern that he proceed in this way, or to attempt to file his case as an

indiqent.

Mr. Morgan asked I4r. Kern if he understood the result ofthe Commission's votes today. Mr- Kem

respond;d that he thought it meant that he could not run now. Mr. I4o.gan stated that this was not

correct, since he was s it on the batlot, and that he wanted to be certaan that Mr. Kem did not leave

tf," ."iting tod"y -i.understanding tiris. The chair added that since the Commission did not vote

in favor of eith; iv!r. Kem or the ch;ltenger, I4r. Kern s name would be left on the ballot, unless

there was further action on this case in the courts'

Indiana Election Commission
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5. LITIGATION REPORT:
A. A,,derson v' Long
The chair recognized-PIr. King, who stated that Mr' Laudrg had advised him concemino an

un."rutuo .attu'ipiioi to itris ammission meeting tnat tne united states District court had denied

Page 16 of 18
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the motion to disqualify 14r. Laudig as plaintiffs counsel in the t'larion County small ctaims court
case. I4r, Laudig stated that this was correct, and noted that the Election Commission had not
ioined in the lYarion County Election Eoard's motion to disqualify him. Mr. King stated that the
Election Division would provide additional informatjon conceming this ruling at the next commission
meetin9.

A. Brownsburg Area Pattons Affecting Chal,ge [BApACl y. Batdwin
Mr- King stated that in this case, the U.S. Seventh Circuit Court ofAppeals had decided that before

proceeding further jn this case. it would be necessary for the I.diana Suprcme Court to clarify the
definition of "political action committee" under Indiana Code 3-5-2-37. He noted that this questjon
had already been certified by the Seventh Circuit to the Indiana Supreme Court. Mr. King stated
that a copy of the Seventh Circuit's decision had been provided to Commission members, and with
the consent of the Commission would be incorporated by reference in these minutes. The
Commission consented,

Mr. King added that staff would advise Commissiofl members as soon as possible of any litigation
concerning the Commission which might arise out oftoday's proceedings.
6, VOTING SYSTEM CERTIFICATIOII:

A. GOVERiIIiIENTAL BUSINESS SYSTEUS (GBS) ACCU-TAB The chair recognized Mr. King,
who stated that he had recently met wth a representative of Information Services Division to
review the documentatioo slrbmitted by GBs concerning this system's compliance with Indiana code
3-11-15. He noted that some ambaguities had been identlfied in this review. but that he hoped
these could be resolved so thai the Commission could act on this matter at its next meeting.

A. ELECTIOII SERVICES AND SYSTETiIS (ES&S) PC.BT VOTING SYSTEM
Mr. King stated that except for a follow-up conversation with the vendor since the last Commission

meeting, there was no additional information to report regarding this system.

lndiana Election Commission
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c. olscussloN of rlDrANA coDE 3-11-7,5-28 (REQUIREIi|E T FOR SERIALLY
I{UIiIBERED STUAS OiI BALLOT CARDS)

PIr. King said that this question had not been brought before the Commissior due to a problem,
but had arisen recently during the preparation of optical scan ballot cards forthe May 1998 primary.
Mr, King noted that the optical scan ballots are the newer version of the "punch cards", which
permit a voter to cast a ballot by shading in, rather than punching through, a circle next to a
candidate or party name, He indacated that current Indiana law does not distinguish between punch
cards and optical scan cards in requiring that the ballot contain serially numbered stubs that are
perforated along the ballot itself.

I\4r. King stated that he understood from conversations with two lndiana veodors that they had not
been printing these serially numbered stubs on optical scan ballots in the past, and were already at
the printer preparing the May 1998 primary ballots. He said that the vendors did not believe that
they could alter these ballots now, but wished to receive guidance from the Commission wath regard
to the 1998 general election ballots. Mr. King stated that although the current statute clearly
required these types of stubs, the vendors believed that the cost of providing the ballots to county
customers would increase by 25olo or 500/. as a result of the additional cost ffom prinhng the stubs.

The chair recoqnized Mr. Steven Corey, who stated that he was formerly employed by Microvote,
and would begin working for Governmental Business Systems, effective April 1, 1q98. l-le said that
other representatives of GBS had planned to be present, but were unable to reach lndianapolis due
to bad weather in Chicago. Mr. Corey stated that he 

',rould 
be happy to convey any information that

the Commission wished to GBS, and would prcmptly supply any information to the Commission that
it requested.

The chair stated that the Commission had been discussing IC 3-11-7.5-28, the statute requirinq
serially numbered stubs on optical scan cards, and said that this statute needed to be enforced. He
indicated that the Commission would discuss this issue further at a future meeting,
7, CO-DIRECTORS' REPORT:

A. CAI''I PAIGI{ FINAiICE ENFOR.CEIi.ETT
The chair recognized Ms. Christie, who stated that the Commission would need to schedule its next

meeting in the near future to address campaign frnance violations. She noted that many committees
had filed theirJanuary 1998 annual reports late, o. not at all,

Indiana Election Commission

I4arch 10, 1998 IYinutes

and that under the new campaiqn finance enforc€ment statute some larqe fines could be assessed.
f4s. Christie stated that ihe commission should plan for a lengthy meeting, and that it would be
helpful to hear these matters before the filing ofthe pre-primary reports in Aprjl.

A. KIDS ELECTION CELEARATIOX (FEBRUARY 1OI 1994)
There was no report concerninq this matter.
C. SEI{ATE CONCURRENT RESOLUrIO T-199A (BICENTENIIIAL OF THE RIGHT TO VOTE

IN I DIAI{A)
The chair recognized I4r. King, who stated that during the 1998 session, the lndiana General

Assembly had adopted a resolution to celebrate two hundred years of elections in Indiana, and had
forwarded a copy to the Commissaon, as well as other interested entities. A signed copy of Senate
Concurent Resolution 7-1998 as incorporated by reference in these minutes

D. I{VRA REPORT
The chair recognized Mr. Northern, who stated that Commission members had received a copy of a

document titted'1997 Total NVRA Forms Processed and Average Voters.'A copy ofthis report is

incorporated by reference in these minutes. t4r. Northem remarked that this document was an
annual summary of the voter registration reports processed in each Indiana county, and also
indicates the average number of voters ifl each county during 1997. He indicated that he had not
inctuded a key to indicate the type of each voter registration form andicated on the charts, but that
he would be happy to supply that to Commission members.

http://www.in. gov/sos/elections/26 1 2.htm 2/26t2012
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In response to a question from IYr. Long, Mr. Northero indicated that the',purge. frgures inctuded in
the report reflected the Duplicate Voter Registration Elimination program conducted last yeaa. along
with individuals who had filed voter registration cancellatjons after registering in other j u risdictions.

The charr thanked t'4r. Northern for his repo(.

8. OTHER aUSII{ESS:
A. ELECTRONIC OATA II{TERCHANGE FOR CAI{PAIGT FINANCE REPORTI]IG
Ihe chair recognized Mr. King, who distributed copies of a document entitled "Etectronic Data

Interchange for Campaign Finance Reporting." He noted that these were speciiications developed by
Quest Information Systems, Inc., the Commissioo's campaign finance vendor durjng the last several
months- Mr. King stated that he and

Indiana Eledion Commission
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Ms. Robertson had reviewed this document, and were of the opinioa that since the specifications
would prescribe the form in which an electronic submission of campaign finance reports could b€
made, that action by the Commlssion to approve the specificat'ons would be approprjate. Mr. King
added that these specifications had been developed by Quest after extensive consultation with
vendors who w€re currently supplying campaign finance software to committees.

IYr. King and l4s. Robertson stated that they had been advised by Quest that there would be two
minor changes to this document, but that staff counsel wished to present the specifications to the
Commission action, based on the assumption that some committees would wish to file their April
1998 pre pramary reports both by paper and electronically. Mr. Northern added that he would
attempt to address any technical questaons concerning the fields that Commission members might

The chair recognized Mr. Long, who staled that he was reluctant to vote to approve these
specifications if neither Commission members and staff were familiar with the technical aspects of
the docum€nt. In response to a question from the chair, Mr. King stated that both co-directors had
previously signed off on the specifications as delivered by the vendor.

Mr. Cruea moved, based on the action ofthe co-directo6. that the specifications be approved as
submitted. Mr. Long secoflded the motiofl. There beinq no turther discussion, the chair called the
question, and declared the motion adopted with four members voting (Mr. Cruea, Iqr. Long, Mr.
Morgan, and l'4r. Perkins) voting "aye", and no member voting "nay."

9 ADJOURNII.IET{T:

There being no further business to come before the Commission, 14r. l4organ moved, seconded by
Mr, Cruea, that the Commission do now adjourn, The chair called the question and declared the
motion adopted with four membeE (Mr. Cruea, Mr. Long, l4r. l4organ, and lYr. Perkins) voting
"aye', and no member voting 'nay,' The Commission then adjoLrrned at 4:25 p.m,

R€sp€ctfully Submift ed,

Laurie P. Christie
Co-Dir€ctor

APPROVED:

I{ary Ann Tippett
Co-Director

Dudley cruea,
Chairman

Dudley Cruea, Chairman
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STATE OF IVflSSISSIPPI

@
JIM HOOD

ATTORNEY GENERAL
CTI'IL LITIGATION DTVISION

Februry 29,2012

\.IA OVERNIGHT MAIL
Hon, R. Kenneth Coleman
Special Circuit Judge
P.O. Box 1995
New Albany, MS 38652

RE: Or$ Taitz v. Demouat Party of Mississippi, Seuetary of State of Mississippi; ln the
Circuit Court of Hinds County, Mississippi, First Judicial District; Civil Action
No. 251-12-107CIV

Dear Judge Coleman:

Please find enclosed two copies of Secretary of State Delbert Hosemann's Motion to Dismiss
that we have caused to be filed today in the referenced action, and two copies of a Memorandum in
Support of his Motion to Dismiss. Also enclosed is one copy of the 1egal authorities cited by the

Secretary of State in his Memorandum.

Thank you for your consideration in this matter.

Sincerely,

1r4<-
Justin L. Matheny
Special Assistant Attomey General

JLM:flr

cc: Orly Taitz (via ovemight mail)
Samuel L. Begley

550 SlGs STR.EET - POST OtrlCE BOX 220 ' JACKSON, MTSSISflPPI 39205

TELEPEONE (601) 359-3680 - FACSIMILE (601) 359-2003



STATE OF MISSISSIPPI

@
JIMEOOD

ATTORNEY GENERAL
CNIL LITIGATION DIVISION

February29,2012

Barbara Dunn, Clerk
Hinds County Circuit Court
Post Office Box 327
Jackson, Mississippi 39205

RE: Orly Taitc, v. Democrat Party of Mhsissippi, Secretary of State of Mississippi; ln the
Circuit Court of Hinds County, Mississippi, First Judicial District; Civil Action
No.251-12-107CW

Dear Ms. Durm:

Please hnd enclosed the original and one copy of Secretary ofState Delbert Hosemann's
Motion to Dismiss in the above-referenced cause. Please file the original ald retum the "filed"- 
stamped copy to me in the self-addressed stamped envelope.

Your assistance in this matter is appreciated.

Sincerely, / , ,

)hrt;/l'l"Ulk/ 
Justin L. Matheny
Special Assistant Attomey General

JLM:flr

cc: Hon. R. Kenneth Coleman (via ovemight mail)
OrIy Tattz (via overnight mail)
Samuel L. Begley

550 EICII STREET - POST OIfiCE BOX 220 . JACKSON, MISSESIPPI 39205

TELEPITONE (601) 3s9-3680 - FACSIMILE (601) 3s9-2003



CIRCUIT COURT OF IIINDS COUNTY, MISSISSIPPI
FIRST JUDICIAL DISTRICT

DR. ORLY TAITZ, ESQ.

V.

DEMOCRAT PARTY OF MISSISSPPI;
SECRETARY OF STATE IVIISSISSIPPI RESPONDENTS

The Mississippi Secretary of State's Motion to Dismiss

Mississippi Secretary of State Delbert Hosemann submits this motion to dismiss the

petition filed in this cause pursuant Rules 12(b)(1), 12(bX5), and 12(b)(6).

1. Petitioner Orly Taitz is a nationally known figure whose notoriety is derived in

part by her numerous unsuccessful lawsuits in which she as an attomey or party has alleged that

Barack Obama is not eligible to hold the office of the President of the United States. While

Taitz, a Califomia residen! cannot vote in Mississippi's March 13 Democratic Party presidential

primary, she nonetheless seeks a court order removing President Obama fiom the Mississippi

Democratic Party's presidential primary ballot.

2. As set forth in more detail in the accompanying memorandum, Taitz's legal action

is fatally flawed for multiple reasons and should be dismissed.

3. The petition is time barred pursuant to Code Section 23-15-961 because Taitz

missed the deadline to file with the Circuit Court.

4. The petition fails to state a claim for mandamus as the Secretary of State has no

duty under state 1aw to determine the qualifications ofa presidential candidate in connection with

a primary election ballot. The Secretary of State's duty and authority with respect to presidential

primaries conducted by political parties is defrned by statute. Relevant to the dispute regarding

President Obam4 Code Section 23-15-1089 requires that

PETITIONER

CIVIL ACTION NO. 251-I2-1O7CIV



The Secretary of State shall place the name of a candidate upon the presidential
preference primary ballot when the Secretary of State shall have determined that
such a candidate is generally recognized throughout the United States or
Mississippi as a candidate for the nomination ofPresident ofthe United States.

Miss. Code Arin. $ 23-15-1089. Code Section 23-15-1089 authorizes the Secretary of State to

make one, and only one, determination about a presidential candidate: whether he or she is

"generally recognized throughout the United States or Mississippi as a candidate for tle

nomination of President of the United States." If that person is generally recognized as a

candidate, then the Secretary of State is required by law to place the name on the primary ballot.

The statute does not authorize the Secretary of State to investigate whether a generally

recognized candidate meets the qualifications established by federal law for the office. Section

23-15-1089 simply does not impose a "clear legal duty" on the Secretary of State to undertake

such a review ald, therefore, mandamus relief cannot be ordered.

5. The petition fails to state a claim for any relief, includi-ng declaratory and

injunctive relief, against the Secretary of State. Regardless ofwhether the relief sought against

the Secretary of State is classified as declaratory, injunctive, or in the nature of a writ of

mandamus, the petition should be dismissed for failure to state a claim. State law clearly

mandates the Secretary of State to place on the primary ballot every person "generally recognized

throughout the United States or Mississippi as a candidate for the nomination ofPresident of the

United States." Miss. Code Ann. $ 23-15-1089. State law imposes no other qualification for

placement on the ballot other than to be a generally recognized candidate for the office. Since

the petition does not a11ege that President Obama is not generally recognized as a candidate for

the nomination of President, the placement of President Obama's name on the ballot is



appropriate and required under state law. The petition seeking the removal of President Obama

from the primary ballot fails to state a claim as a matter of law.

6. Tutz lacks standing to pursue this action. Standing is ajurisdictional requirement

necessary to invoke the authority ofthejudiciary. Taitz's lack of standing deprives this Court of

jurisdiction.

7. The petition and summons have not been properly served on the Office ofthe

Attorney General as required by Rule a(d)(5). See AfEdavit of Diana Ware, Exhibit A.

FOR THESE REASONS, Mississippi Secretary of State Delbert Hosemann respectfully

requests that the Court enter an order dismissing Petitioner Dr. Orly Taitz's Petition and

assessing all costs ofthis action to Petitioner.

THIS the 296 day ofFebruary,2012.

Respectfully submitted,

Delbert Hosemann, Mississippi
Secretary of State

BY: Jim Hood, Attomey General
State of Mississippi

BY:

Offrce of the Attomey General
550 High Street, Suite 1200
P.O. Box 220
Jackson, MS 39205
Telephone: (601) 359-3680
Facsimile: (601) 359-2003

Harold E. ?izzetta, III (Bar No. 99867)
Justin L. Matheny (Bar No. 100754)



CERTIFICATE OF SERVICE

I hereby certifl, that a true and corect copy ofthe foregoing document has been served on
the following persons by US Mail, properly addressed and postage prepaid, and/or by other
means where indicated:

Orly Taitz (via ovemight mail)
29839 Santa Margarita Parkway, Suite 100

Rancho Santa Margarita, CA 92688

Samuel L. Begley
Begley Law Firm, PLLC
P.O. Box 287
Jackson, MS 39205

THIS the 29h day of February,2012.



IN THE CIRCUIT COURT OF'THE F'IRST JUDICIAL DISTRICT OF
HINDS COUNTY, MISSISSIPPI

DR. ORLY TAITZ, ESQ.

vs.

DEMOCRAT PARTY OF MISSISSIPPI,
SECR-ETARY OF STATE OF MISSISSIPPI

PLAINTIFF

CIVIL ACTION NO. 25I-12-1O7CIV

DEF'ENDANTS

AFFIDAVIT OF DIANA WARE

STATE OF'MISSISSIPPI

COUNTY OF HINDS

Personally appeared before me, the r-rndersigned authority in and for thejurisdiction aforesaid,

the within named Diana Ware, who after being duly sworn, deposes and says:

1. My name is Diana Ware. I am of legal age. I make this aff,rdavit from personal

knowledge and the statements contained herein are true to the best of my knowledge and ability.

2. I am a Special Projects Officer IV with the Civil Litigation Division of the Office of the

Attomey General.

3. The Office of the Attomey General is served with a number of summons, complaints,

subpoenas, and other legal pleadings on a daily basis. It is the practice of our office to immediately

record receipt ofall complaints and other pleadings in our service log. Furthermore, for civil matters

like this case, a service ofprocess control docket sheet is completed by me, indicating the style of

the case, cause number, method of service, date of service, etc.

4. I have reviewed our records for the period February 14,2012 throughF ebruary 29,2012,

which includes a computerized docket search, as well as a search ofthe service log, regarding the

EXHIBIT



mattet of Dr. orly Taitz, Esq. v. Democrat Party of Mississippi, secretary of state of Mississiwi,

Cause No. 251'12-107 CIV. I can find no record indicating that the Office of the Attomey General

received service ofprocess with regard to this case.

5. Further the affrant saith not.

I solemnly affrrm under the penalties of perjury and upon personal knowledge that the

contents ofthe foregoing are true and correct.

'b /fr,,-
Signey{ and sworn to before me
this 'Attday of February, 2012.

DIANAWARE
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Presidential Preference P.imary

Jackson, IVS-Slate law says, "The Seselary or Slate shall place lie name ora candidate uPon ihe Presidential
preference pdmary ballot when lhe Secretary of State shallhave delerminen thal such a €ndidale is genelallv re@gnized
ihroughout ihe United Siales or MissisiPpi as a c€ndidate for ihe nominalion of Presideni of the Uniled States. On or

betor; December 15 immedialely preceding a Presidenlial preteren@ Primary election lhe Sec{elary or Slaie shall
publically announce and disiribxie to the news media ror plblic€tion a lisl orlhe €ndidales he inlends io pla@ on ihe

batlol at ibe following presidenlial preference primary eleclion... " ([.{is. Ann Code S23 1 5l 089)

.t en@u6ge au tMississappians to review the qualiricatjons of each ol the candidates lisled in the Presidential Prererence

Primary pri;r lo the Eledion, whicn wi[ be held lvarch 13,2012,' says Secreiary o, State Delbed Hosenann. "This list

oives tie voler ample iime lo reviM the candidale's qualfi€tions Pdor to @sting their ballot'

The rollowing isa listofgeneElly recognized Demo@tic Candidaies:

The follor/ving is a list of generalry re@gnized Republien Candidalesi

Michele Bachmann

Newi Gingndr

O 2009, A l shts reseEed.

212812012
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CIRCUIT COURT OF HINDS COTINTY, MIS$SSPPI
FIRST JUDICIAL DISTRICT

DR. ORLYTAITZ,ESQ. PETITIONER

v. CIVIL ACTION NO. 251-12-1O7CIV

DEMOCRAT PARTY OF MISSISSIPPI;
SECRETARY OF STATE MISSISSIPPI R,ESPONDENTS

The Mississippi Secretary of State's Memorandum
in SuPPort of His Motion to Dismiss

Mississippi Secretary of State Delbert Hosemann submits this memorandum in support of

his motion to dismiss the petition pursuant Rules 12(b)(1), 12(bX5), and 12(b)(6)'

Petitioner orly Taitz is a nationally known figure whose notoriety is derived in part by

her numerous unsuccessful lawsuits in which she as an attorney or party has alleged that Barack

Obama is not eligible to hold the office of the President of the United States. While Taitz, a

california resident, cannot vote in Mississippi's March 13 Democratic Party presidential

primary, she nonetheless seeks a court order removing President c)bama from the Mississippi

Democratic Party's presidential primary ba1lot.l Taitz',s legal action is fatally flawed for multiple

reasons and should be dismissed.

Procedural Background

Taitz,s Circuit Court Petition invokes Code Section 23-15-961 as the statutory basis for

her claims and as the basis for this Court's subject matter jurisdiction. According to the Circuit

court Petition, on or about Janu ary 8,2012, Taitz submitted an "officia1 Petition" to the

Executive committee of the Mississippi Democratic Parry in which she purporled to challenge

1 According to the petition, Taitz is a resident of Rancho Santa Margarita, Califomra.

See Circuit Courl Petition at 8.



President Obama's citizenship and thereby his qualifications to hold the office of President. See

Exhibit 1 to the circuit court Petition (set forth on pages 8- 19 ofthe Petition); Miss. code Ann.

$ 23-15-961(1). The petition to the Executive Committee demanded that President Obama be

removed from the Democratic Party's prirnary b allot. Id. at 19.

Taitz alleges that the Democratic Party took no action on her "Official Petition." See

Circuit Court Petition at 4. Citing Section 23-15-961(3), Taitz interpreted this non-action to be a

denial of her request to remove President Obama from the primary ballot. Taitz believes herself

to be aggrieved by the denial ofher request and filed this petition forjudicial review with the

Hinds County Circuit Court pursuant to Section 23-15-961(4).

The Dufy of the Secretary of State Regarding Presidential Primary Ballots

The Secretary of State's duty and authority with respect to presidential primaries

conducted by political parties is defined by statute. Relevant to the dispute regarding President

Obama" Code Section 23-15-1089 requires that

The Secretary of State shall place the name of a candidate upon the presidential
preference primary ballot when the Secretary of State shall have determined that
such a candidate is generally recognized throughout the United States or
Mississippi as a candidate for the nomination ofPresident ofthe United States.

On or before December 15 immediately preceding a presidential preference
primary election the Secretary of State shall publicly announce and distribute to
the news media for publication a list ofthe candidates he intends to place on the
ballot at the following presidential preference primary election. Following this
announcement he may add candidates to his selection, but he may not delete any
candidate whose name appears on the announced list, unless the candidate dies or
has withdrawn as a candidate as provided in this chapter.

Miss. Code Ann. $ 23-15-1089.

On December 15,2011, the Secretary of State publically released the list of "generally



recognized candidates" for the nomination ofPresident and included on that list President

Obama. See December 15,2011Press Release, Exhibit B; Miss. Code Ann. $ 23-15-1089-

Argument

I. Taitz's Legal Contentions'

Although Taitz characterizes her requested relief as being declaratory and injunctive in

nature, the relief she is seeking against the Secretary of State is actually in the nature ofa writ of

mandamus. Taitz asserts that the Secretary of State has a legal duty to remove President Obama

from the primary ballot and she is seeking a court order compelling him to perform what she

believes to be his legal d' y. See Dupree v. Carroll 967 So.2d 27, 28 (Miss. 2007) ("The writ of

mandamus exists to force an elected official to perform a duty of office."). Specifical1y, Taitz

wrongly believes that the Secretary of State has the legal duty under state law to determine

whether a generally recognized candidate for the presidency is qualified to hold that office and to

ensule that an unqualified candidate does not appeal on a parry's presidential primary baliot.

In light ofthe clear terms of Section 23-15-1089, Taitz is wrong as a matter of law. The

Secretary of State is required by 1aw to place each "generally recognized" candidate on the

presidential primary ballot. Section 23-15-1089 does not authorize the Secretary of State to

review whether a generally recognized candidate meets the federal law qualifications to be

President. Section 23 - 15- 1089 provides no authority for the Secretary of State to refuse to place

on the ballot a generally recognized presidential candidate. As set forth below, the rellef sought

by Tattz,even if otherwise legally viabte, is directly contrary to the requirements of Section 23-

1s-1089.



II. The petition is time barred pursuant to Miss. Code Ann. $ 23-15-961 because Taifz
waited too long to file with the circuit court.

Taitz relies upon Code Section 23-15-961 as the statutory basis for her claim and as the

basis for this court,s subject matter j urisdiction. section 23-15-961 contains strict time

limitations directing (1) the deadline to fi1e an objection with the parfy's executive cornmittee,

and (2) the deadline to file any appeal with the circuit court. The time limitations in Section 23-

15-961 are jurisdictional and a failure to file within the specihed deadlines requires dismissal of

the petition. see Gourlay v. williams,874 5o.2d987,988 (Miss. 2004) (dismissing petition

found to be time barred under 23-i5-961) . Here, Taitz missed the statutory deadline by which to

file her appeal wiLh this Court.

Because pre-election challenges must be quickly resolved or risk delaying the election,

state law requires a person seeking to contest a candidate's qualifications to act briskly. Code

Section 23-15-961 sets forth the lollowing jurisdictional deadlines:

. A petition to challenge a candidate's qualifications must be filed with the political

party "within ten (10) days after the qualifring deadline for the office in question'"

Miss. Code Arur. $ 23-15-961(1).

o The party's executive committee has must rule on the challenge "within ten (10)

days ofreceipt of the petition." Miss. Code Ann. $ 23-15-961(2). Ifthe executive

committee does not act with the ten days, the inaction "shall be interpreted as a

denial ofthe request for relief contained in the petition." Miss' Code Ann' $23-
1s-961(3).

. Any party aggrieved by the action or inaction of the executive committee may file

a petition forjudicial review to the ciicuit court. "Such petition mtstbefled no

lier than fifteen (1 5) days after the date the petition was originally filed with the

appropriate executive committee|' Miss. Code Ann $ 23-15-961(4) (emphasis

supplied).

Taitz has not met the last mandatory deadline. She did not file her petition for review



with this Court within fifteen days "after the date the petition was originally filed with the

appropriate executive committee."

According to the Chcuit Cout Petition, Taitz filed her petition with the Democratic

Party's Executive Committee on or after January 8,2012. See Petition at 8 and 19. Although it

is diffrcult to determine on which exact date Taitz filed her petition with the Executive

Committee, we know that in order to be timely the petition must have been filed with the

committee on or before January 24, which is ten days after the January 14 qualifuing deadline.

See Miss. Code Ann. $$ 23-15-961 (requiring petition to be filed with the executive committee

"within ten (10) days after the qualifying deadline"); 23-15-1093 (requiring presidential

qualifuing to occur "before January 15"). Thus, Taitz's petition must have been filed with the

Executive Committee sometime between January 8 and January 24.2

If Taitz's petition was filed with the Executive Committee on some date between January

8 and January 24, her fifteen day deadline to file her appeal with this Court expired at the earliest

on January 23 and at the latest on February 8. Taitz did not fi1e her petition with this Court until

February 14. Her petition to this Court is time barred and must be dismissed. See Gourlay 874

So.2d at 988.

The petition fails to state a claim for mandamus as the Secretary of State has no
duty under state law to determine the qualifications of a presidential candidate in
connection with a primary election ballot,

By seeking an order requiring the Secretary of State to perform an official function, Taitz

2 If the petition was filed with the Executive Committee after Jatuary 24, Taitz would
have missed the first deadline set forth in Section 23-15-961 and the result would be the same:

dismissal for failure to comply with the deadlines in Section 23- 15 -961. See Gourlay, 874 So.2d

at 988.

III.



is requesting mandamus reliefagainst the Secretary of state. see Dupree,967 so.2d at 28 ("The

writ of mandamus exists to force an elected ofEcial to perform a duty of office.,,). Four

"essential elements" must coexist before a writ of mandamus may issue: "(1) the petitioner must

be authorized to bring the suit, (2) there must be a clear right fur petitioner to the relief sought, (3)

there must exist a legal duty on the part ofthe defendant to do the thing which the petitioner

seeks to compel, and (4) there must be no other adequate remedy at law." Bennett v. Board of

Sup'rs of Pearl River County,987 So.2d 984,986 (Miss. 2008). An official can only be

mandamused to perform a ministerial, as opposed to a discretionary, act. In re Electionfor

House of Representatives Dist. 7 I , 987 So.2d 917 ,920 (Miss. 2008). Finally, because a writ of

mandamus must be premised on a clear legal right to have the officer perform the duty sought to

be compelled, a "mandamus carmot be availed of to compel an officer to do that which he has no

legal right to do;' Board of Sup'rs ofl|/inston County v. Adams,144 So. 476, 477 (Miss. 1932).

Here, Taitz has the burden ofdemonstrating that the Secretary ofState has a clear legal

duty under state law to determine whether a candidate is qualified to be President before placing

that candidate on the primary ballot. Taitz has not, and carmot, demonstrate such a duty for the

Secretary of State under state law. Code Section 23-15-1089 authorizes the Secretary of State to

make one, and only one, determination about a presidential candidate: whether he or she is

"generally recognized throughout the United States or Mississippi as a candidate for the

nomination of President of the United States." If that person is generally recognized as a

candidate, then the Secretary ofState is required by law to place the name on the primary ballot.

The statute does not authorize the Secretary of State to investigate whether a generally

recognized candidate meets the qualifications for the office established by federal law. Section



23-15-1089 simply does not impose a "clear legal duty" on the Secretary of State to undertake

such a review and, therefore, mandamus relief cannot be ordered.

The conclusion that Mississippi's statute regarding presidential primary ballots does not

authorize the Secretary of State to examine the quaiifications of a "generally recognized"

candidate is supported by a Califomia courl's interpretation ofthat state's materially identical

statutory language. ItKeyes v. Bowen,789 Cal.App.4th 647 (Cal.App.3 Dist. 2010), the court

affirmed the dismissal of a mandamus action against the Califomia Secretary of State seeking to

remove then candidate Barack Obama from the primary ballot. Califomia's statute required the

Secretary of State to "place the name of a candidate upon the presidential primary ballot when he

or she has determined that the candidate is generally advocated for or recognized throughout the

United States or Califomia as actively seeking the nomination of the Democratic Party for

President ofthe United States. . .." Id. at 658. The court found that this statute did not "impose a

clear, present, or ministerial duty on the Secretary of State to determine whether the presidential

candidate meets the eligibility criteria of the United States Constituti on;' Id.

The Keyes court is correct. Taitz's request for mandamus relief against the Secretary of

State should be dismissed because Taitz cannot demonstrate that the Secretary of State has a

clear legal duty under state law to determine whether a candidate is qualified to be President

before placing that candidate on a party's primary ballot.

tV. The petition fails to state a claim for any relief, including declaratory and injunctive
relief, against the Secretary of State.

Regardless of whether the relief sought against the Secretary of State is classified as

declaratory, injunctive, or in the nature of a writ of mandamus, the petition should be dismissed



for failure to state a claim. The central legal premise of Taitz's petition is that state law requires

that there be a determination of a candidate's qualifications before that candidate can be placed

on a party's presidential primary ballot. The petition cites no authority for that proposition

because none exists.

In fact, state law clearly requires the Secretary of State to place on the primary ballot

every person "generally recognized throughout the United States or Mississippi as a candidate for

the nomination ofPresident ofthe United States." Miss. CodeAnn. $23-15-1089. State law

imposes no other qualification for placement on the primary ballot other than to be a generally

recognized candidate for the office. Since, the petition does not allege that President Obama is

not genemlly recognized as a candidate for the nomination ofPresident, the placement of

President Obama's name on the primary ballot is appropriate and required under state law. The

petition seeking the removal of President Obama from the primary ballot fails to state a claim as

a matter of law.

V. Taitz Iacks standing to pursue this action.

Standing is ajwisdictional requirement necessary to invoke the authority ofthejudiciary.

See In the Matter of the Enlargement and Extension of the Municipal Boundaries of the City of

Horn Lake, 822 5o.2d253,255 (Miss. 2002). In Mississippi, parties have standing to sue "when

they assert a colorable interest in the subject matter of the litigation or experience an adverse

effect from the conduct ofthe defendant, or as otherwise provided by law." Burgess v. City of

Gulfuort, 814 So.2d I49, 152 - 153 (Miss. 2002) (quoting State v. Quitman County, 807 So.2d

401, 405 (Miss. 2001)). In order to have standing to pursue declaratory, irjunctive, or mandamus

relief, Taitz must demonstrate some particularized harm or interest that "must be different from



the adverse effect experienced by the general pubiic." -Bzrgess, 814 So.2d at 153:' see also City of

Madison v. Bryan,163 So.2d 162,166 (Miss. 2000); Bennett,987 So.2d at 986 ("petitioners for

writs of mandamus must also show that they have an interest 'separate from or in excess of that

of the general public' in order to have standing") (qtnting Aldridge v. 
'[lest,929 5o.2d298'302

(Miss.2006)).

Taitz's lack of standing is clear. First, Taitz has no particularized harm resulting from or

interest in which candidates appear on the Mississippi Democratic Party's presidential primary

ballot. Any interest or impact she would experience by virhre of a candidate's appearance on the

ballot would be no different from that experienced by the general public and, thus, she lacks

standing. See ll/ilson y. City of Lauret,249 So.2d 801, 802 (Miss. i971) (denying request for

writ ofmandamus to require city to hold election on bond issue because petitioners had failed to

show that they would suffer ally injury other than that suffered by the citizens ofthe city of

Laurel as a whole). Second, Taitz lack of standing is even more pronounced given that she is not

a resident of the State of Mississippi and cannot vote in Mississippi's primary election.

\1. The petition and summons have not been properly served in the manner required

by Rule 4(d)(s)'

Additionally, Taitz's petition should also be dismissed for insufficiency of service of

process. Taitz attempted to satisfu her service of process lequirement by leaving a copy of the

Circuit Court Petition (without a summons) at the Secretary of State's office. This is not proper

service under Rule 4.

A motion to dismiss for insufficient of service of process under Rule 12(b)(5) is the

correct procedual vehicle to challenge the mode ofdelivery or lack ofdelivery ofthe summons



and complaint. See Public Employees' Retirement System of Mississiryi v. Dillon,538 So.2d

327,328 & n.1 (Miss. 1988). Pursuant to Rule 4(d)(5), t}re "summons and complaint shall be

served together" and service upon an officer ofthe State of Mississippi must be made .,by

delivering a copy of the summons and complaint to the Attomey General of the State of

Mississippi." Leaving a copy ofthe Petition at the Secretary ofState's office does not constitute

proper service on the Secretary of State under Rule a(d)(5).

As set forth in the affidavit affixed to the Secretary of State's Motion, the Attomey

General's Offrce has not yet been served with a copy of the petition and summons in this matter.3

See Affidavit of Diana Ware, Exhibit A to Motion. While Taitz may still have time to serve the

petition and summons under Rule 4(h), this matter carurot be heard unless and until the petition is

properly served.

Conclusion

For the above reasons, and those set forth in the Secretary ofState's separate Motion to

Dismiss filed with the Court, the petition filed in this action should be dismissed.

THIS the 29m day of February, 2012.

3 A court may consider evidence outside ofthe pleadings when resolving a Rule 12(bX5)
challenge to the sufficiency ofservice without converting the motion to dismiss into a motion for
summary j udgment. ,S/at s v. Miller,37 So.3d 1,3 & n.3 (Miss.2010); accord Thomas v. New
Leaders for New Schools,20l1 WL 6329865, at * 3 (E.D.La. 201 1).
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Respectfu lly submitted,

Delbert Hosemairn, Mississippi
Secretary of State

BY: Jim Hood, Attomey General

State of Mississippi

BY:

Office of the Attomey General
550 High Street, Suite 1200
P.O. Box 220
Jackson, MS 39205
Telephone: (601) 359-3680
Facsimile: (60i) 359-2003

CERTIFICATE OT' SERVICE

I hereby certifu that a true and correct copy of the foregoing document has been served on

the following persons by US Mail, properiy addressed and postage prepaid, and/or by other

means where indicated:

Orly Taitz (via ovemight mail)
29839 Santa Margarita Parkway, Suite 100

Rancho Santa Margarita, CA 92688

Samuel L. Begley
Begley Law Firm, PLLC
P.O. Box 287
Jackson, MS 39205

THIS the 29m day of February, 2012.

Harold E. Pizzetta- tll (Bar No. 99867)
Justin L. Matheny (Bar No. 1007 54)
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